
PENNSYLVANIA 
APPELLATE LAW UPDATE 

A CJE Presentation to the Judges of the 

Philadelphia Court of Common Pleas 

October 29, 2020 

Virginia Hinrichs McMichael 
Appellate Law Group LLC 
Radnor Financial Center 

150 N. Radnor Chester Rd., Suite F-200 
Radnor, PA 19087 
(610) 977-2097

(855) LAW-APPEAL
www.appellatelawpa.com 



 
 

i 
 

TABLE OF CONTENTS 

 
Outline of Presentation ...................................................  1 
 
Adams v. Erie Insurance Company, 
 Pa. Super. No. 954 MDA 2018 (Aug. 14, 2020) ............... 38 
 
Charlton v. Troy, 
 236 A.3d 22 (Pa. Super. 2020) ..................................... 43 
 
Gustafson v. Springfield, Inc.,  

No. 207 WDA 2019, 2020 Pa. Super 239, 
2020 Pa. Super. LEXIS 843 (Sept. 30, 2020) ................. 59 
 

Hammons v. Ethicon, Inc., 
 No 7 EAP 2019, 2020 Pa. LEXIS 5511 
 (Pa. Oct. 21, 2020) ................................................... 91 
 
Hayman v. Hayman, 
 2453 EDA 2019 Unpub.(Pa. Super. Oct. 8, 2020) ............113 
 
Hudnell v. Thomas Jefferson University Hospitals, Inc. 
 No. 20-01621 (E.D. Pa. Sept. 25, 2020) ........................120 
 
In re November 3, 2020 General Election, 
 No. 149 MM 2020 (Pa. Supreme Ct. Oct. 23, 2020) ..........126 
 
Leadbitter v. Keystone Anesthesia Consultants, Ltd., 
 229 A.3d 292 (Pa. Super. 2020), 
 appeal granted, Pa. Supreme Ct. No. 19 WAP 2020 ..........141 
 
Maas v. UPMC Presbyterian Shadyside, 
 192 A.3d 1139 (Pa. Super. 2018), 
 aff’d, 234 A.3d 427 (Pa. 2020) ....................................147 
 
 
 



 
 

ii 
 

Mortimer v. McCool, et al, 
 No. 3583 EDA 2018 (Pa. Super. 2019), 
 appeal granted, M.D. Appeal Dkt. 37-2020, 28-2020 
 (Pa. June 22, 2020) ...................................................161 
 
Oberdorf v. Amazon, Inc., 
 No. 18-1041, 2020 WL 3023064 
 (3d Cir. June 2, 2020) (en banc) ..................................178 
 
Pa. Democratic Party v. Boockvar, 
 No. 133 MM 2020 (Pa. Supreme Ct. Sept. 27, 2020) .......237 
 
Republican Party of Pennsylvania v. Boockvar, 
 No. 20-592 (U.S. Supreme Ct. Oct. 28, 2020) ................300 
 
Temple v. Providence Care Center, LLC, 
 233 A.3d 750 (Pa. Supreme Ct. July 21, 2020) ...............304 
 
Trigg v. Children’s Hospital of Pittsburgh of UPMC, 
 No. 3 WAP 2019 (Pa. Supreme Ct. April 28, 2020) ..........334 



I. THIS MORNING’S NEWS – SCOTUS DECISION 
 
 A. Two recent election decisions from Pa Supreme Ct 
 
  1. In re: November 3, 2020 General Election,  
   Pa. No. 149 MM 2020 (Oct. 23, 2020) 
 
   a. Holding:   
 
    The Pennsylvania Election Code, 25 P.S. §§  
    2600-3591, does not authorize or require  
    county election boards to reject voted   
    absentee or mail-in  ballots during pre-  
    canvassing and canvassing based on   
    a signature analysis and comparison. 
 
  2. Pa. Democratic Party v. Boockvar, Pa. No.  
   133 MM 2020 (Pa. Sept. 27, 2020) 
 
   a. Holding: 
 
    (1)  The Pennsylvania Election Code permits  
     county boards of election to    
     collect hand-delivered mail-in ballots at  
     locations other than their office   
     addresses, including drop boxes. 
 
    (2)  A three-day extension of the absentee  
     and mail-in ballot received by deadline  
     is adopted so that ballots mailed by  
     USPS and postmarked by 8:00 pm on  
     Election Day, Nov. 3, 2020, shall be  
     counted as valid if received on or before 
     5:00 pm on Nov. 6. Ballots received  
     without postmarks or legible proof of  
     mail will be presumed to have been  
     mailed by Election Day. 
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    (3)  The Court declined to require county  
     boards of elections  to create a   
     procedure to give voters notice and an  
     opportunity to cure incomplete or   
     incorrect ballots as that is a task for the  
     Legislature. 
 
    (4)  The Election Code provision requiring  
     secrecy envelopes is mandatory and  
     “naked ballots,” i.e., ballots received  
     without secrecy envelopes, must   
     therefore be disqualified. 
 
    (5)  The poll watcher residency requirement  
     of Section 2687(b) of the Election Code  
     is constitutional.  Poll watchers must be  
     qualified registered electors from the  
     county in which they serve. 
 
  B. SCOTUS issued opinion yesterday (Oct 28, 2020) 
   
  Republican Party of Pennsylvania v. Boockvar, 
  No. 20-592 (U.S. Supreme Court Oct. 28, 2020) 
 
  1. Ct previously denied motion to stay Pa Supreme  
   Ct; now a motion to expedite consideration of writ 
   of certiorari 
 
  2. Opinion by Justice Alito, joined by Thomas &   
   Gorsuch; Barrett did not participate 
 
  3. Starts by saying “The Court’s handling of the   
   important constitutional issue raised by this   
   matter has needlessly created conditions that  
   could lead to serious post-election problems.” 
 
  4. Says that the Supreme Ct of Pa issued a decree  
   “that squarely alters an important statutory   
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   provision enacted by the Pa Legislature” under its  
   authority under the US Constitution to make rules  
   governing the conduct of elections for federal  
   office.  Cites Art. I section 4, cl. 2 & Ar. II, section 
   1, cl.2 & Bush v. Palm Beach County, 531 U.S.  
   70 (2000) 
 
  5. Court specifically targeted ruling extending by 3  
   days the time by which ballots must be received;  
   says in Act 77 Pa. legislature required all ballots  
   be received by 8 pm on election day [note: not  
   entirely true, in PA military and absentee ballots  
   have historically been counted after election day] 
 
  6. SCOTUS had previously denied a stay  
 
  7. Now, Court decides that there is not enough time  
   to decide question before election but “that does  
   not mean, however, that the state court decision  
   must escape our review” 
 
  8. Court recommends that PA ballots received after  
   Election Day be segregated so if Pa Supreme Ct  
   decision is “ultimately overturned, a targeted  
   remedy will be available” 
 
  9. Republican Party says it will apply to SCOTUS for  
   that relief & Dems say it is appropriate 
 
  10. Also Pa. Supreme Ct denied that relief, Secretary  
   of the Commonwealth has directed boards of   
   elections to segregate ballots received between 8  
   pm on Nov. 3 and 5 pm on Nov. 6 
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II. PRODUCTS LIABILITY; CONSTITUTIONALITY OF A
 FEDERAL STATUTE 
 

A. Liability of gun manufacturers and sellers  
 
   Gustafson v. Springfield, Inc. 
  No. 207 WDA 2019, 2020 Pa. Super. 239, 2020 Pa. 
 Super. LEXIS 843 (Pa. Super.  Sept. 28,  2020) 

 

1. Decided by Superior Ct just last month  
 

2. Case involved the application of a federal statute  
prohibiting lawsuits against gun sellers -- the 
federal Protection of Lawful Commerce in 
Arms Act of 2005 (“the PLCAA”), 15 U.S.C. §§ 
7901-7903  
 

3. Facts: 
 
a. Plaintiffs’ son, 13 year old J.R. Gustafson, was 

killed when his 14-year-old friend pulled the 
trigger on a semiautomatic handgun he thought 
was unloaded 
 

4.  Procedural history 
 

a. J.R.’s parents sued manufacturer and seller 
of handgun that killed J.R. (“Gun Industry 
Defendants”) 
 

b. Trial court (Westmoreland County CCP) 
followed the Supreme Ct of Missouri; held 
that Congress explicitly stated in the PLCAA 
that it intended to “definitively preempt state 
tort law”; Court found “no constitutional 
issues which require avoidance” & held that 
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PLCAA was constitutional & that plaintiffs’ 
claims were barred by the PLCAA  
 

c. Trial court granted preliminary objections & 
dismissed complaint – Gustafson v. 
Springfield, Inc. 2019 Pa. Dist. & Cnty Dec. 
LEXIS 4462 (Jan. 15, 2019) (Smail, J.) 

 
 

5.  Issue on appeal: 
 

a.  Whether a state court personal injury action 
 against the seller of a firearm was barred by 
 the federal Protection of Lawful 
 Commerce in  Arms Act of 2005 (“the 
 PLCAA”), 15 U.S.C. §§ 7901-7903. 
 

b. Federal government intervened 
 

6.  Superior Court holding: 
 

a. Panel decision (Bender, Kunselman & 
Musmanno; Opinion by Kunselman) 
 

b. Court held that trial court did not err in 
 concluding that the  plain language of the 
 statute barred plaintiffs’ claim. 
 
b. But Superior Court held that the PLCAA  was 

unconstitutional 
 

1) Found that trial court erred in relying on a 
Fifth Amendment analysis used by the 9th 
Circuit in Ileto v. Glock, Inc, 565 F.3d 
1126 (9th Cir. 2009) (PLCAA is rationally 
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related to a legitimate governmental 
interest) 
 

2) Held that the statute did not fall within the 
federal governments’ limited powers under 
the commerce clause, U.S. Const. art I, § 8 
c. 3.  
 

a) Court went against 6 appellate 
cases upholding constitutionality of 
PLCAA 
 

  b)  said don’t be misled by Congress’s  
   use of “commerce” in name of Act  
   -- it’s not  Congress’s role to   
   determine if Act is constitutional 
 
  c)  discusses City of NY v. Beretta,  
   524 F.3d 384 (2d Cir. 2008), cert.  
   denied, 556 U.S. 1104 (2009) 
 
3) Court also held that the statute was tort 

reform that improperly infringed on states’ 
rights protected under the Tenth 
Amendment.  U.S. Const. amend. X.; cites  
Erie RR v. Thompkins in support of 
argument that PLCAA is tort reform and feds 
must stay out of matters of state tort law 

 
4) Court held that parents of gunshot victim 

could sue seller and manufacturer of firearm 
that caused injury. 
 

5) Court reversed & remanded for a declaratory 
 judgment in favor of plaintiffs 
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7.  Status 
 

a. Petition for reargument filed Oct. 13, 2020 
  

 b. Expect a petition for allowance of   
 appeal to Pa Supreme Ct  

 
8.  Relevance 

 
a. Very unusual for Superior Court to hold a 

federal statute unconstitutional 
 

b. Decision will likely generate a lot of litigation 
against gun manufacturers and sellers. 

 
c. Can expect more gun cases to be filed in 

Phila CCP 
 

  d. Expect this case to go to Pa Supreme Court & 
  SCOTUS    

 
 

III. CONTEMPT OF COURT; FINALITY OF INTERLOCUTORY 
ORDER  

 
 A. Hayman v. Hayman, 2453 EDA 2019 Unpub. (Pa.  
  Super. Oct. 8, 2020) (Bowes, Shogan & Pellegrini) 
 

1. Family law case I briefed and argued for appellant 
 

2. Superior Ct reversed trial court; held that court 
abused its discretion when it held Wife in 
contempt of court 

 
3. Facts 
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a. Divorce action; ongoing dispute over value of 
pension plan 
 

b. Court ordered Wife to pay a sum for ½ the 
expert witness fees 

 
c. Wife wrote a check that the bank did not 

honor because the bank had sua sponte 
closed the account 1 week earlier for lack of 
activity 
 

   d. Trial court held Wife in contempt of court and 
    sanctioned her by dismissing her petition for  
    special relief  
 

4. Superior Court 
 
a.  Agreed that appeal was timely because court 

 granted reconsideration, stayed prior order, 
 and decided within 120 days 
 

b.  Held that interlocutory order was appealable 
 because it held party in contempt and 
 imposed sanctions in the form of dismissal of 
 Wife’s petition for special relief 

 
c.  Court agreed that the trial court’s order held 

 Wife in indirect criminal contempt 
 

d.  Court held that the contempt finding was not 
 supported by the record 

 
1) Order was not sufficiently “definite, 

clear and specific” leaving Wife with no 
doubt of the conduct prohibited 
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2) Any violation of the order was not 
intentional – brief referenced “mistakes, 
mishaps & misunderstandings” 

 

    3) No evidence of wrongful intent, an   
     essential  element of indirect criminal  
     contempt 
 

e.  Trial court abused discretion when it held 
 Wife in contempt of court 
 

f.  Reversed and remanded 
 
 
IV. MEDICAL MALPRACTICE; TRIAL EVIDENCE; HEARSAY 

RULE 
 

A. Charlton v. Troy, 236 A.3d 22 (Pa. Super. 2020)   
  improper use of learned treatise necessitated reversal 

 

  1. Facts 
 

   a. Mrs. Charlton was pregnant with    
    twins  

   b. At delivery, Mom is taken to operating room  
    where ultrasound showed both babies   
    were head-down (vertex) position; 

   c. Ob-gyn Dr. Troy concludes Mom wasn’t ready 
    to deliver & sends her back to labor room 

   d. Labor progressed & 2 hours later Mom is  
    returned to operating room 

   e. Baby A is delivered without complication 
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   f. Doctor discovers Baby B is in “footling   
    breech” 

   g. Dr. delivers baby using the “Mauriceau   
    maneuver” which confirms that baby’s head  
    is in a flexed position during delivery 

   h. Doesn’t do c-section; doesn’t use ultrasound  
    during delivery 

   i. As second baby’s head & shoulders were  
    being delivered there was a “snapping” or  
    “popping sound” 

   j. MRI reveals that baby has a permanent   
    spinal cord injury 

   k. At time of trial, child was 6 years old; could  
    not walk due to decreased muscle tone &  
    paralysis of lower extremities; also had   
    weakness muscles in upper extremities and  
    her right arm was atrophied 

  2. Trial 

   a. The Charltons commence a negligence action 
    against Dr. Troy and the hospital 

   b. Multiple experts on both sides 

   c. Plaintiffs’ had two theories: 

    1)   Dr. Troy breached std of care by not  
     doing a c-section and/or failing to use 
     ultrasound during delivery 

    2)  Spinal cord injury occurred because Dr.  
     used “too much traction” when he   
     delivered baby 
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   d. Plaintiffs relied on a textbook “Neurology of  
    the Newborn” (“Volpe text”) to cross-  
    examine Dr. Troy 

   e. Excerpts from Volpe text were read into   
    record 

  3. Defendants argued Dr. Troy met std of care: 

   a. Injury occurred in utero due to    
    “intra-uterine growth restriction (IUGR)   
    caused by placental insufficiency” 

   b. Use of ultrasound to look for deflexed head is 
    not std of care 

   c. Vaginal delivery is acceptable for delivering a 
    footling breach second twin 

  4. Jury returned a verdict in favor of the plaintiffs for 
   $40,258,000 in damages 

   a. Defendants’ motions for post-trial relief   
    denied 

   b. Trial court wrote a 280-page 1925(a) opinion 

  5. Superior Court appeal (Bowes, Olson & Ford   
   Elliott) 

   a. Court held that although plaintiffs’ expert  
    alternatively concluded that the injury could  
    have been caused because Dr. Troy exerted  
    too much traction on the baby’s head, there  
    was no testimony regarding the standard of  
    care for the use of traction, or that Dr. Troy  
    deviated from the standard of care when he  
    applied traction 

   b. Superior Court holds that the trial court   
    should have granted a nonsuit on the   
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    “too much traction” theory & it was error  
    to submit issue to the jury 

   c. But Defendants did not request a special  
    verdict, so court does not know which theory  
    the jury relied on to grant relief: the failure- 
    to-use-ultrasound theory or the too-much- 
    traction theory  

   d. Under the general verdict rule, when a jury  
    returns a general verdict on two or more  
    issues and verdict is supported as to at least  
    one issue, verdict will not be reversed on  
    appeal 

   e. Court also held that trial court made   
    evidentiary rulings that were reversible   
    error requiring a new trial  

    a. Trial court erred when it allowed   
     plaintiffs to use textbook “Neurology of  
     the Newborn” (“Volpe text”) to cross- 
     examine Dr. Troy 

     1. Plaintiffs’ counsel did not first   
      establish text was authoritative  
      and reliable 

     2. Dr. Troy testified he was not   
      familiar with the Volpe text 

     3. Counsel did not ask Dr. Troy if he  
      believed Volpe text was    
      authoritative or reliable 

     4. Trial court nevertheless allowed  
      counsel to read portion of Volpe  
      text to the witness 

     5. Defendants timely objected 
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    b. Error compounded when court allowed  
     counsel to read excerpts from   
     text as substantive evidence 

     1. Excerpts were clearly hearsay 

     2. Court abused discretion in   
      permitting plaintiffs to put Dr.  
      Volpe’s credentials before the jury  
      and argue the substance of the  
      Volpe text in closing 

     3. Volpe text was per se inadmissible  
      as substantive evidence 

    c. Error was “extremely prejudicial” 

    d. Judgment vacated; remanded for   
     new trial 

  6. Relevance: opinion includes a thorough discussion 
   of applicable principles re: use of learned treatises 

   a. There is no hearsay exception for a learned  
    treatise  

   b. Case illustrates the importance of laying  
    foundation to establish a textbook as a   
    learned treatise before treatise can be used  
    to impeach a witness 

   c. Counsel cannot just read from a textbook  
    and have that become part of the trial court  
    record  

   d. Improperly admitted testimony can be highly 
    prejudicial and result in reversal on appeal 
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 B. Leadbitter v. Keystone Anesthesia Consultants,  
  Ltd., 229 A.3d 292 (Pa. Super. 2020), appeal   
  granted, Pa. Supreme Ct. No. 19 WAP 2020 

  Case involves confidentiality of unredacted doctor   
  credentialing files. Pa. Supreme Court granted   
  allowance of appeal in September 2020. 
 

1. Facts and procedural history 
 

a. In 2014, Dr. Carmen Petraglia, a physician in 
private practice, applied for appointment to 
the medical staff at St. Clair Hospital 
 

b. A month later, he applied for orthopedic 
surgery clinical privileges at St. Clair 
 

   c. In considering his applications, the hospital’s  
    credentialing committee reviewed numerous  
    documents, including: 
 

1) professional opinions re: his competence 
 

2) professional peer review reference and 
competency evaluations (with evaluations 
by other physicians) 

 
3) ongoing prof. practice evaluation of St. 

Clair Hospital Summary Report 
 

4) responses to St. Clair inquiries to National 
Practitioner Data Bank 

 
   d. Credentialing committee recommended Dr.  
    and he was granted clinical privileges at  
    hospital 
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   e. In January 2015, Dr.  performed two spinal  
    surgeries on James Leadbitter at St. Clair  
    Hospital 
 
   f. Following surgeries, Mr. Leadbitter suffered a 
    series of strokes which resulted in permanent 
    brain damage, blindness & other injuries that 
    plaintiff allege were caused by the surgeries 
 
   g. Mr. Leadbitter and his wife file a complaint in 
    the Allegheny County CCP 
 
   h. Plaintiffs served interrogatories and doc   
    requests; Hospital asserted privilege as to  
    documents in Dr.’s credentialing file 
 
   i. Plaintiffs’ filed motion to compel, arguing that 
    under Pa. Supreme Ct decision in Reginelli  
    v. Boggs, 181 A.3d 293 (Pa. 2018), they  
    were entitled to the complete, unredacted,  
    file 
 
   j. Hospital argued that documents were   
    shielded by the Peer Review Protection  
    Act  (“PRPA), 63 P.S. § 4225.1, and the  
    Healthcare Quality Improvement Act  
    (“HQIA”), 42 U.S.C. § 11101 
 
   j. Trial court  followed Reginelli and required  
    hospital to produce  Dr. Petraglia’s complete  
    unredacted credentialing file 
 
  2. Superior Court affirms 
 
   a. Holds that the documents are “peer review”  
    documents under the PRPA 
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   b. Concludes that under Reginelli, the   
    evidentiary privilege only applies to peer  
    review documents of “a review committee”  
    not a “review organization” 
 
   c. Court  finds that in this case review was by a  
    review “organization” and that the PRPA  
    privilege therefore doesn’t apply.  Cites   
    Reginelli and Estate of Krappa v. Lyons,  
    211 A.3d 869, 875 (Pa. Super. 2019) 
 
   d. HQIA (federal law) allows disclosure when  
    disclosure is authorized under state law;  
    since state law allows, HQIA does not   
    preclude production of the evaluations 
 
   e. In a footnote,  the court  said “it would be  
    helpful for the Supreme Court to grant   
    allocator” to address the issue of whether  
    documents in a credentialing file peer-   
    review documents 
 
   f. Pa . Supreme Ct granted allocator on   
    Sept. 15, 2020 – Two issues: 
 
    1) Whether the Superior Court’s holding  
     directly conflicts with the Pa Peer   
     Review Protection Act & misapplies  
     Reginelli v. Boggs by ordering the  
     production of acknowledged “peer   
     review documents” solely because they  
     were maintained in a physician’s   
     credentialing file? 
 
    2) Whether the Superior Ct’s holding   
     directly conflicts with the Fed.   
     Healthcare Quality Improvement Act  
     and federal regulations which protect  
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     from disclosure, responses to    
     statutorily-required inquiries of the  
     national practitioner data bank, by   
     ordering the production of such   
     documents solely because they were  
     maintained in physician’s credentialing  
     file?   
 
 C. Maas v. UPMC Presbyterian Shadyside, 192 A.3d  
  1139 (Pa. Super. 2018), aff’d, 234 A.3d 427 (Pa. July  
  21, 2020) 
 
  liability of mental health professionals for violent  
  acts of their patients 
 
  1. Facts 
 

a. Terrance Andrews was a mental health 
patient in a supported living environment 
under the supervision of three psychiatric 
institutes and clinic 
 

b. Andrews was transferred to independent 
living in a 40-unit apartment building 

 
c. Rent was paid by the by clinics from his 

psychiatric disability benefits 
 

d. Andrews not functioning well in independent 
living environment 
 

  e. Repeatedly complained about his neighbors  
  and  their guests 

 
  f. Made repeated statements to treatment   

  providers  in which he threated to kill his  
  “neighbors,” including one who had been  
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  knocking on his door in the middle of the  
  night 

 
g.  On May 29, 2008, Andrews murdered Lisa  

 Maas, a 19-year-old student who lived 5 
 doors away from Andrews on the fourth floor 
 of Hampshire Hall 
 

 2. Laura Maas, the victim’s mother, filed a wrongful 
 death and survival action 

 
a. Plaintiff argued that defendants were 

negligent in failing to warn Mr. Andrews’ 
neighbors of the danger he presented 
 

b. Defendants moved for summary judgment 
under Emerich v Phila Ctr for Human 
Devel. Inc., 720 A.2d 1031 (Pa. 1998), 
which held that mental health professionals’ 
duty to warn a third party of potential harm 
is “extremely limited” and there must be a 
“specific and immediate threat” against “a 
specifically identified or readily identifiable 
victim” 

 
c. Defendants argued that Andrews’ threats 

were not sufficiently specific to trigger a duty 
to warn 

 
d. Trial court denied summary judgment 

 
e. Trial court certified issue for interlocutory 

appeal under Section 702; Superior Ct 
granted appeal 
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 3. Superior Court affirmed 
 

a. Superior Ct panel held that 4th floor 
neighbors were an easily identifiable group  
and that there  was a duty to warn of threats 
 

b. held that plaintiff made a prima facie showing 
of a duty under Emerich 
 

  c. Superior Ct affirmed denial of summary   
  judgment 

 
5. Pa. Supreme Ct affirmed (Opinion by Dougherty, 

joined by Todd & Mundy; Baer & Saylor dissent; 
Donohue and Wecht did not participate) 
 
a. Mental health prof has no duty to interrogate 

patient to learn identity of possible victims 
 

   b. Trial court and Superior Ct correctly   
    recognized that duty to warn applies not  
    only when there is a specific threat   
    against a single readily identifiable    
    individual but also when potential targets are 
    member of a specific and identified group –  
    i.e., patient’s neighbors in apt bldg. 

   c. Lisa Maas was a “readily identifiable” victim 

   d. Trial court did not err when it denied   
    defendants motion for summary judgment 
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 D. Trigg v. Children’s Hospital of UPMC,  (April 28,  
  2020) – judge’s presence during voir dire;    
  waiver of appellate issues  

  1. Facts 

   a. Plaintiff sued hospital for injuries that   
    resulted from placement of 4-year-old   
    daughter in an adult-sized bed during post- 
    operative care 

   b. Child sustained a head injury following brain  
    surgery. 

2. Procedural history 
 

a.  Case proceeded to trial. 
 

b.  Court clerk was present during jury selection
 but judge was not. 
 

c.   Issue arose during jury selection re: whether 
 prospective juror with family in the medical 
 profession could be impartial. 

 

d.  At conclusion of jury selection, plaintiff 
 moved to strike that juror and two others. 

 

e.  Judge read transcript of jury selection and 
 denied motion to strike. 
 

f.  Plaintiff used 3 of her 4 preemptory strikes to 
 keep 3 jurors off the jury. 
 

g.  Defense verdict. 
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3. Appeal to Superior Court 
 

a.  Superior Ct. reversed & remanded. 1041 
 WEDA 2017(Pa. Super. 2020) 
 

b.  Held that trial court erred in granting 
 plaintiff’s motion to strike, stating that “a 
 judge personally witnessing the original voir 
 dire is essential.” 

 

4. Pa Supreme Ct grants allocator 
 

a.  Issue on appeal was whether the trial judge 
 erred by not observing voir dire of 
 prospective jurors who were challenged for 
 cause. 
 

5. Pa Supreme Court holding 
 

a. Supreme Court reversed and remanded 
Superior Ct. 
 

 b. Court does not address merits; holds that 
 plaintiff waived issue on appeal because 
 she did not properly preserve her objection 
 at trial to the trial court’s lack of personal 
 observation of  the jurors’ demeanor. 

 
6. Case remanded to Superior Ct, which reinstated 

the defense verdict. Trigg v. Children’s Hospital 
of Pittsburgh of UPMC, No. 1041 WDA 2017 
(Pa.  Super. 2020) 

 
7. Relevance 

 
   a. Although issue was not preserved and   
    therefore  Supreme Court did not rule on the  
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    merits, case highlights importance of judge’s  
    participation in jury  selection. 
 
V.  PERSONAL INJURY; COURT’S INHERENT POWERS 
 
 A. Temple v. Providence Care Center, LLC,  
  233 A.3d 750 (Pa. Supreme Ct. July 21, 2020)  
 
  Pennsylvania Supreme Court addressed the scope of a  
  trial court’s inherent authority to sua    
  sponte grant a new trial. 
 

1. Facts 
 
a. Elma Betty Temple (81) was a resident at 

Providence Care Center, a nursing home in 
Beaver Falls, PA 
 

b. Providence Care Center LLC owned and 
operated the facility 

 
c. Grane Healthcare Company provided 

management services 
 

d. Elma, who suffered from Alzheimer’s disease, 
fell when walking on a ramp 

 

e. Elma fractured her right humerus and her 
right pelvis, and suffered a laceration to her 
right elbow 

 

f. Providence was not supervising Elma at the 
time of the fall  
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2. Complaint  
   

   a. Elma’s son James Temple files a complaint on 
    her behalf against providence and Grane 

   b. Alleges negligence and corporate negligence  
    & seeks punitive damages 

   c. Elma dies before trial & Temple is substituted 
    as administrator of her estate 

 

  3. Trial – 8 day jury trial in Beaver County CCP 

   a. Three issues at trial: 

    1) admission of evidence re: understaffing  
     of facility 

    2) testimony re: facility’s “star rating” 

    3) Propriety of Temple’s closing argument 

  4. Trial court grants nonsuit as to defendant Grane;  
   denies nonsuit as to Providence & denies directed  
   verdict on issue of punitive damages 

  5. Bifurcated trial 

   a. Jury awards $2,000,000 in compensatory  
    damages 

   b. Awards $250,00 in punitive damages after  
    second phase of trial 

  6. Post-trial motions GRANTED 

   a. Court grants JNOV on punitive damages;  
    found that plaintiffs did not present evidence  
    to prove that defendant’s conduct amounted  
    to anything more than negligence 
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   b. Court sua sponte grants new trial on   
    negligence and compensatory damages 

   c. Court points to erroneous admission of   
    evidence on 6 different issues 

   d. Motions granted despite issue of whether  
    Providence preserved its right to request a  
    mistrial 

   e. Trial court writes lengthy 1925(a) opinion  
    explaining why trial was not fair & supporting 
    its decision to sua sponte grant a new trial 

  7. Superior Court appeal 

   a. Superior Court affirms in part, reverses in  
    part 

   b. Superior Ct concludes that sua sponte power  
    to order a new trial applies in both criminal  
    and civil trials  

   c. Court holds that failure to move for a mistrial 
    following plaintiff’s closing argument did not  
    preclude court from granting new trial sua  
    sponte 

   d. Superior Court remands for a new trial 

  8. Supreme Court grants allocator 

   a. Question on appeal:  Did the Superior   
    Court disregard decades of controlling   
    Supreme Court precedent by affirming the  
    grant of a new trial based upon errors that  
    were not preserved properly at the time of  
    trial? 
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   b. Court cites strict waiver principle – specific  
    exception must be taken for an appellate  
    court to review an alleged error at trial 
 
    1)  Court cites Dilliplane v. Lehigh Valley 
     Trust Co., 322 A.2d 114 (Pa. 1974) 
 
    2)  Also cites Pa.R.C.P. 227.1 requirements  
         for granting post-trial relief 
 
   c. Appellee detected but failed to preserve error 
    that could result in a mistrial  
 
   d. Holds that Providence waived its ability to  
    ask for a mistrial because it did not make  
    timely and specific objections during trial 
 
   e. Holds that a trial court has the power to  
    sua sponte grant a new trial only when   
    “interest of justice” requires it,  
 
   f. Standard is a “high threshold” 
 
   g. Where a party recognizes an error but   
    fails to preserve it, the bar for a trial   
    court to grant a new trial sua sponte is   
    even higher than the “interest of    
    justice” standard 
 
   h. In that situation, trial court may    
    exercise its sua sponte authority “only in  
    truly exceptional circumstances” where   
    there is “exceedingly clear error” that   
    results in “manifest injustice” 
 
   i. Errors in this case did not satisfy the   
    standard  
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   j. Court’s conclusion that trial was “not fair” is  
    not the same as “manifest injustice” involving 
    a constitutional or structural error 
 
   k. Court REVERSES the Superior Ct and   
    REMANDS 
 
VI. COMMERCIAL LAW; LIABILITY OF LLCs 
 

 A. Litigants’ ability to pierce corporate veil 
  Mortimer v. McCool, et al,   
  225 A.3d 1152 (Pa. Super. 2019), app. granted, Pa.  
  Supreme Ct. M.D. Appeal Dkt. 37-2020, 38-2020, 
  2020 Pa. LEXIS 3438 (June 22, 2020) 
 

1. Facts 
 
a. Plaintiff Ryan Fell Mortimer was seriously 

injured when a drunk driver crashed into her 
vehicle in 2007 
 

b. Driver had been served alcohol at the 
Famous Mexican Restaurant 

 
c. The restaurant owners, Nazario and Rosa 

Tapia, leased the restaurant space from 
McCool Properties, LLC 

 
d. McCool Properties LLC members were Ray 

McCool and his two sons, Chris and Andy 
McCool 
 

e. 340 Associates LLC, a limited liability 
company, was formed in 2001 to purchase 
and hold a liquor license 
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f. The Tapias had a management agreement 
with  340 Associates for the use of the liquor 
license 

 
g. Chris and Andy McCool were each 50%  

members of 340 Associates LLC 
 

h. Trial court found that the father, Ray, was 
never a member of 340 Associates 

   
2. Dram shop action 

 
a. Fell filed a dram shop action in Chester 

County CCP against 10 defendants, including 
340 Associates 
 

b. Action resulted in an award for Fell for $6.8 
million against 10 defendants, including 340 
Associates 

 

   c. Liquor licensing laws impose joint and several 
    liability, so 340 Associates was liable for the  
    entire damages award 
 

3. Collection on judgment 
 
a. Fell commenced two actions in Chester CCP 

against 340 Associates, McCool properties, 
and others to collect on the judgment 
 

   b. Complaints sought to pierce the corporate  
    veil of 340 Associates to hold McCool   
    Properties liable for the remainder of the  
    judgment from the dram shop action 
 

c. 5 day bench trial 
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d. Ray dies; his estate is dismissed by nonsuit 
 

   e. Trial court finds in favor of defendants &  
    denies motions for post-trial relief 
 

4. Superior Court analysis 
 
a. Issues on appeal 

 
1) Whether trial court erred in refusing to 

pierce corporate veils of 340 Associates 
& McCool properties 
 

    2) Whether trial court misapplied the law  
     when it held that even if  the court were 
     to apply the “enterprise” or “single   
     entity” theories to the facts, McCool  
     Properties could not be held liable for  
     the judgment against 340 Associates 
 

b. Court analyzes Pa. law re: limited liability 
companies 
 

c. Discusses “alter ego theory” of piercing 
corporate veil 

 
d. Holds that court did not err in finding that 

Ray was never a member of 340 Associates 
 

e. Court examines 4 elements to determine if 
court should pierce corporate veil: 

    1) undercapitalization 
    2) failure to adhere to corporate formalities 
    3) substantial intermingling of corporate and  
    personal affairs 
    4) use of corporate form to perpetrate a  
    fraud 
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f. Court holds that appellant failed to establish 

facts that must be shown to pierce corporate 
veil and “overcome the strong presumption 
against piercing the corporate veil in 
Pennsylvania” 
 

g. Holds that appellant misconstrued “alter ego” 
theory 
 

h. Finds that Pa has repeatedly refused to adopt 
the “enterprise entity” or “single entity” 
theory of piercing the corporate veil 

 
i. AFFIRMED 

 
5. Status: Pa. Supreme Court granted allocator on 

June 22, 2020. 
 

6. Issue:  Whether, in this matter of first impression, 
the Supreme Court should adopt the “enterprise 
theory” or “single entity” theory of piercing the 
corporate veil to prevent injustice when two or 
more sister companies operate as a single 
corporate combine? 
 

7. Case to be argued before Pa. Supreme Court on 
December 2, 2020  
  

  8. Relevance: Supreme Court  could fundamentally  
   change Pa law and liability of LLCs. 
 

a. The “single entity theory” provides that a 
business organization that shares a “common 
business purpose” with an affiliated business 
entity can be held liable for damages 
stemming from the affiliated entity’s actions 
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b. Would eliminate LLC protections in many 

situations 
 

c. Would benefit plaintiffs like this one 
 

d. Pa. has historically rejected enterprise or 
single entity doctrines 
 

e. Doctrines are rejected in majority of 
jurisdictions 

 

   f. But one federal court judge predicted that  
    Pa. Supreme Ct would likely adopt  “single  
    entity theory”  In re LMcD, LLC, 405 B.R.  
    555, 565  (Bankr. M.D. Pa. 2009) 
 

VII. CIVIL PROCEDURE; JURISDICTION 

A. Pelvic mesh litigation -- Personal jurisdiction over 
a non-resident corporate defendant 

 

Hammons v. Ethicon, Inc., Pa. Supreme Ct No. 7 
EAP 2019, 2020 Pa. LEXIS 5511 (Pa. Oct. 21, 2020)  

 
  1. Factual background – appeal from Phila CCP (2016 
   Phila Ct. Com. Pl. LEXIS 427) 

   a. Action brought by an Indiana resident who  
    suffered significant injuries following the  
    implantation of Ethicon’s Prolift Kit, a device  
    used to treat medical conditions of the   
    female pelvis  

   b. The kit includes “pelvic mesh” which is woven 
    filaments of non-biological substances   
    intended to stay in the body 
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   c. Defendant Ethicon, a wholly-owned   
    subsidiary of Johnson & Johnson, is a NJ  
    corporation with HQ in NJ 

   d. Ethicon contracts with Secant Medical, of  
    Bucks County, PA, to weave the mesh per  
    Ethicon’s specs 

  2. Ethicon moved to dismiss for lack of personal  
   jurisdiction with regard to 118 plaintiffs, including  
   Hammons, who were not Pa residents and who  
   didn’t have the surgery in PA or suffer any related  
   injury in PA  

   a. Ethicon argued no general or specific   
    personal jurisdiction in PA as to non-PA   
    residents 

   b. No general jurisdiction under Daimler v.   
    Bauman, 571 U.S. 117 (2014) because   
    Ethicon was neither incorporated in PA   
    nor did it have principal place of business in  
    PA 

   c. Ethicon argued no specific personal   
    jurisdiction in PA because plaintiff’s   
    claims do not arise out of Ethicon’s acts   
    of sending raw materials to Secant in PA 

  3. Trial court denied Ethicon’s motion to dismiss for  
   lack of personal jurisdiction 

  4. Case went to trial; plaintiff awarded $5.5 million in 
   compensatory damages and $7 million in punitive  
   damages 

  5. Ethicon appealed 
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   6. Superior Ct held that trial court had personal   
   jurisdiction over NJ corporate defendant under the 
   Pa. long-arm statute, Pa.C.S. § 5322  

  7. Pa. Supreme Ct granted allocator on April 10,  
   2019 & held that the court had     
   personal jurisdiction over Ethicon     
   because: 

   a. The mesh that caused plaintiff’s injuries   
    was manufactured in Pa per Ethicon’s   
    detailed specifications 

   b. Ethicon purposefully availed itself of   
    the privilege of conducting business in PA  

   c. Not unfair to subject Ethicon to suit in Pa  
    when it is already litigating claims by Pa  
    plaintiffs in NJ, just across the state line from 
    PA 

   (Opinion by Justice Baer, joined by Todd,   
   Donohue, Dougherty, Wecht & Mundy; Donohue  
   files concurring opinion in which Wecht joins;  
   Chief Justice Saylor dissents) 

 

 B. Appellate rules – necessity of entry of a final   
  judgment for each action 

  Adams v. Erie Insurance Company, Pa. Super. No.  
  954 MDA 2018 (Aug. 14, 2020) (Stabile,    
  McLaughlin & Musmanno) 

  1. Breach of contract and bad faith action against  
   insurance company 

  2. Plaintiffs commenced two separate actions  
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   a. Action I against Erie Insurance Company and 
    Alex Szeles, Inc. 

   b. Action II against Erie Insurance Exchange 

   c. Same claims but 2 different docket numbers 

  3. Trial court orders cases consolidated for discovery  
   and trial 

  4. Cases proceeded to trial  

  5. Trial court is vague; in memorandum court refers  
   to defendants collectively as “Erie” 

  6. Order finds for “Erie” on all counts  

  7. Order & memorandum include both captions but  
   caption for Action II was crossed out 

  8. Trial court enters order denying post-trial motions  
   in Action I but not Action II  

  9. No entry of judgement or direction to    
   prothonotary to enter judgment 

  10. Appellants file notice of appeal from Order that  
   names all 3 defendants and lists docket numbers  
   for Action I and II 

  11. Upon direction of Superior Ct, appellants file   
   Praecipe for entry of judgment 

  12. New NOA has Action I captain but names the   
   defendant in Action II (Erie Insurance Exchange) 

  13. Superior Court holds that there was no final   
   appealable judgment as to Action I against Erie  
   Insurance Company 

  14. Since trial court never rendered a decision as  
   to Erie Insurance Company, the right to enter a  
   judgment in Action I never ripened 
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  15. Also, no final judgment on Action II because trial  
   court’s decision in favor of Erie Insurance   
   Exchange was never reduced to judgment 

  16. Court quashes appeal for lack of jurisdiction 

  17. Note that court does not reach issue of whether  
   there was also error in only filing one NOA instead 
   of 2, one for each caption, as required under   
   Commonwealth v. Walker, 185 A.3d 969 (Pa.  
   2018) 

  18. Relevance – best practice is to do separate orders  
   under different captions to prevent confusion; also 
   be careful when identifying entities with similar  
   names    

 

VIII. COMING TO A COURTROOM NEAR YOU SOON 

 A. Products liability cases against Amazon 

  1. Oberdorf  v. Amazon, Inc., No. 18-1041, 2020 
   WL 3023064 (3rd Cir. June 2, 2020) (en banc) 

 

 a. Personal injury action by woman who was  
  injured when dog collar she bought on   
  Amazon from a third party seller (“The Furry  
  Gang”) snapped back from a retractable  
  leash and injured her eye; couldn’t find TFG 
 

b. Issue: 
 

  Whether Amazon can be liable under a theory 
  of strict liability for defects in products sold  
  by third parties on its website. 
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1) Plaintiff argued that Amazon exerts 
extreme control over both buyers and 
sellers and therefore cannot escape 
liability for defective products. 
 

2) Amazon argued that Section 402A of the 
Restatement (Second) requires that the 
defendant be engaged in selling the kind 
of product at issue; products sold by 
third parties on Amazon website do not 
satisfy the test. 

 
c. District court granted summary judgment in 

favor of Amazon; held that Amazon was not 
a “seller” under Pa. tort law. 
 

d. Appeal to 3rd Circuit 
 

  1) Panel held that four factors    
  of Restatement were satisfied 

  2) Panel vacated district court’s grant of  
  summary  judgment. 

  3) Judge Scirica dissented.  
  

e. Third Circuit took case en banc and vacated 
panel decision; sent case to Pa. Supreme 
Court for opinion on Pa law.  

 
3. Case settled in late September 2020. 

 
4. Relevance: Issue of liability of Amazon and other 

online sellers is a hot issue that will likely come up 
again. Amazon has deep pockets and small online 
manufacturers/sellers don’t.  
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5. California court of appeals held in August that 
Amazon could be held strictly liable for defective 
products sold thru its website 
 

6. Supreme Court of Ohio will decide issue soon. 
 

B. Cases involving interpretations of 
 Pennsylvania’s Medical Marijuana Act (MMA), 
 35 P.S. § 10231.2103(b)(1), 

 

  1. Hudnell v. Thomas Jefferson University   
   Hospitals, Inc., No. 20-01621 (E.D. Pa. Sept.  
   25, 2020) held that Pennsylvania’s Medical   
   Marijuana Act (MMA), 35 P.S. §     
   10231.2103(b)(1), provides individuals with a  
   private right of action against employers who  
   discriminate based on the employee’s lawful   
   use of medical marijuana. 

  2. In 2019, the Lackawanna County Court    
   of Common Pleas reached the same conclusion in  
   Palmiter v. Commonweath Health Sys., Inc.  
   2019 WL 6248350, at *13 (Pa. C.C.P.    
   Lackawanna, Nov. 22, 2019). 

  3. MMA hot subject for litigation 

  a. 230,000 Pennsylvanians are registered   
   and have been issued cards that allow   
   them to buy medical marijuana. 
 
  b. Dispensary visits by medical marijuana   
   patients have increased by 70% since   
   COVID-19 pandemic started 
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 C. Superior Court decision anticipated soon   
  regarding application of the Muhammad rule to  
  dismiss a legal malpractice action 
 
  Khalil v. Williams (VHM case) 
 

1. Appeal from Phila CCP 
 

2.  Issue is whether trial court erred in holding that 
 plaintiff’s claims against former attorneys were 
 barred by the Muhammad rule 
 

3.  Muhammad held that a client cannot sue 
 former lawyer where client is dissatisfied with the 
 dollar amount of the settlement. 
 

4.  We argued Muhammad is not a bar because claims 
 arise from attorneys’ negligence in advising client 
 that the release that they told her to sign would 
 not release her claims in another pending case 

 
5.  Other case was dismissed, client injured 

 
6.  We argued that case is controlled by Collas v. 

 Garnick, 624 A.2d 117 (Pa. Super. 1993), which 
 is directly on point 

 
7.  Also, “bad advice about the law” exception was

 recognized by Supreme Court in both plurality and 
 concurring opinions in McMahon v. Shea, 657 
 A.2d 938 (Pa. Super.  1995 (en banc), aff’d, 688 
 A.2d 1179 (Pa. 1997) 
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Prior History:  [*1] Appeal from the Order Entered May 
15, 2018. In the Court of Common Pleas of Dauphin 
County. Civil Division at No: 2011-CV-06782-CV. Before 
ANDREW H. DOWLING, J.

Core Terms

post-trial, memorandum, praecipe, caption, consolidated

Case Summary

Overview

HOLDINGS: [1]-The appellate court quashed the 
insureds' appeal from a judgment entered in favor of an 
insurance company in two consolidated actions for 
breach of contract and for bad faith, 42 Pa.C.S § 8371, 
because the insureds never entered judgment against 
the company and, as such, there was no final, 
appealable judgment in Action I, the trial court never 
entered a decision as to the company in Action I, and 
neither party entered a valid judgment in Action II, 
Pa.R.Civ.P. No. 227.4(1)(b).

Outcome
Appeal quashed.

LexisNexis® Headnotes

Civil Procedure > Appeals > Appellate Jurisdiction

HN1[ ]  Appeals, Appellate Jurisdiction

The appealability of an order directly implicates the 
jurisdiction of the court asked to review the order. Since 
an appellate court lacks jurisdiction over an 
unappealable order it is incumbent on the appellate 
court to determine, sua sponte when necessary, 
whether the appeal is taken from an appealable order.

Civil Procedure > Trials > Consolidation of Actions

HN2[ ]  Trials, Consolidation of Actions

When two actions are consolidated for purposes of 
discovery and trial, complete consolidation (or merger or 
fusion of actions) still does not occur absent a complete 
identity of parties and claims; separate actions lacking 
such overlap retain their separate identities and require 
distinct judgments; and these principles pertain equally 
to appealability determinations.

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations
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HN3[ ]  Motion Practice, Time Limitations

In a non-jury case, a party's right to file post-trial 
motions (and the court's authority to rule on such 
motions) only accrues after the filing of the decision. 
Pa.R.C.P. No. 227.1(c)(2).

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations

HN4[ ]  Motion Practice, Time Limitations

Pa.R.C.P. No.227.4(1)(b) entitles a party to file a 
judgment praecipe when the court fails to dispose of all 
timely post-trial motions within 120 days after the filing 
of the first motion.

Civil Procedure > Pleading & Practice > Motion 
Practice > Time Limitations

HN5[ ]  Motion Practice, Time Limitations

The Rules of Civil Procedure require post-trial motions 
to be filed within ten days after the filing of the decision 
in the case of a trial without jury. Pa.R.C.P. No. 
227.1(c)(2).

Counsel: Stephen Thomas Carpenito, Pottsville, for 
Appellant.

Rolf E. Kroll, Camp Hill, for Appellee.

Judges: BEFORE: STABILE, J., MCLAUGHLIN, J. and 
MUSMANNO, J. OPINION BY STABILE, J.

Opinion by: STABILE

Opinion

OPINION BY STABILE, J.:

Appellants, Jason and Sara Adams, appeal from a 
judgment entered in favor of Erie Insurance Exchange in 
two consolidated actions ("Action I" and "Action II") for 
breach of contract and for bad faith under 42 Pa.C.S.A. 
§ 8371. We quash this appeal due to the lack of a final, 
appealable judgment in either action.

On June 11, 2010, Appellants' home incurred water loss 
damage due to a burst pipe while Appellants were away 
on vacation. At the time of the loss, Appellants' home 
was insured under a Home Protector Ultracover 
Insurance Policy issued by Erie Insurance Exchange, 
Policy Number Q57 1409485 A ("the Policy"). In July 
2011, unhappy with the processing of their claim, 
Appellants filed a lawsuit for breach of contract and bad 
faith against Erie Insurance Company and contractor 
Alex R. Szeles, Inc. (Action I). Appellants ultimately 
settled with Szeles, leaving Erie Insurance Company as 
the sole defendant in Action I.

Defense counsel informed Appellants' attorney that Erie 
Insurance [*2]  Exchange issued Appellants' insurance 
policy, not Erie Insurance Company. N.T., 1/5/17, at 483 
(testimony of Appellant Jason Adams). Thereafter, 
Appellants filed a lawsuit against Erie Insurance 
Exchange in the same court at a separate docket 
number for the same claims raised in Action I, breach of 
contract and bad faith (Action II).

On October 22, 2015, the trial court ordered Actions I 
and II consolidated for discovery and trial. The 
consolidated actions proceeded to a non-jury trial over 
several days in late 2016 and early 2017. At the 
conclusion of trial, defense counsel argued that Erie 
Insurance Company "has nothing do with this policy or 
this claim, [because] the policy was issued by the Erie 
Insurance Exchange." N.T., 1/25/17, at 995.

On January 4, 2018, the trial court issued a 
memorandum rejecting Appellants' claims for breach of 
contract and bad faith. The memorandum defined Erie 
Insurance Exchange as "Erie," Memorandum, 1/4/18, 
Background Fact 3, and referred to "Erie" throughout 
the text. The court did not mention Erie Insurance 
Company in the body of the memorandum.1 Along with 
the memorandum, the court issued an order stating that 
"based on the memorandum, the [decision] [*3]  is in 
favor of defendant Erie on all counts." Order, 1/4/18. On 

1 The memorandum referred to "Erie Insurance" twice but 
never "Erie Insurance Company."

2020 Pa. Super. LEXIS 693, *1
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both the memorandum and order, the captions for both 
Actions I and II were typed, but the caption for Action II 
was crossed out by hand, presumably by the court.

On January 16, 2018, Appellants filed a post-trial motion 
listing the captions of both Actions I and II and seeking 
judgment non obstante veredicto (JNOV) in both 
actions. Appellants asserted that the trial court's 
January 4, 2018 decision "[found] against [Appellants] 
as to all causes of action against Erie Insurance 
Company and Erie Insurance Exchange." Post-Trial 
Motions, ¶ 3.

On May 15, 2018, the trial court entered an order in 
Action I, but not Action II, denying Appellants' post-trial 
motions "upon consideration of Plaintiff's Motion for 
Post-Trial Relief and Defendant's response thereto . . ." 
Order, 5/5/18. The order did not itself enter judgment or 
direct the prothonotary to do so.

On June 8, 2018, Appellants filed a notice of appeal 
from the May 15, 2018 order. Instead of filing two 
notices of appeal, one in Action I and one in Action II, 
Appellants filed a single notice of appeal naming Erie 
Insurance Company, Erie Insurance Exchange and 
Szeles as defendants [*4]  and listing the docket 
numbers for both Actions I and II.

On July 27, 2018, this Court notified the parties that final 
judgment was not entered on the trial court docket and 
ordered Appellants to file a praecipe for entry of 
judgment in the trial court. On July 31, 2018, Appellants 
filed a praecipe in the trial court listing Action I's caption 
but entering judgment in favor of Erie Insurance 
Exchange, the defendant in Action II. Appellants did not 
enter judgment in favor of Erie Insurance Company.

Appellants raise two issues in their appellate brief:
1. Did the Trial Court Commit an Error of Law and 
Abuse of Discretion in Finding in Favor of 
Defendant?
2. Did the Trial Court Commit an Error of Law In 
Permitting John Smith to Testify as [t]o Hearsay 
Evidence in [t]he Erie Insurance Log?

Appellants' Brief at 5.

Before considering these issues, we must determine 
whether we have jurisdiction over this appeal. HN1[ ] 
"The appealability of an order directly implicates the 
jurisdiction of the court asked to review the order." 
Commonwealth v. Sabula, 2012 PA Super 124, 46 
A.3d 1287, 1290 (Pa. Super. 2012). "[S]ince we lack 
jurisdiction over an unappealable order it is incumbent 
on us to determine, sua sponte when necessary, 

whether the appeal is taken from an appealable order." 
A.J.B. v. A.G.B., 2018 PA Super 50, 180 A.3d 1263, 
1270 (Pa. Super. 2018) [*5] .

Although the trial court consolidated Actions I and II for 
discovery and trial, we must separately analyze each 
action's appealability. HN2[ ] When two actions are 
consolidated for purposes of discovery and trial, 
"complete consolidation (or merger or fusion of actions) 
[still] does not occur absent a complete identity of 
parties and claims; separate actions lacking such 
overlap retain their separate identities and require 
distinct judgments; [and] these principles pertain equally 
to appealability determinations." Malanchuk v. 
Tsimura, 635 Pa. 488, 137 A.3d 1283, 1288 (Pa. 
2016).2 Pursuant to Malanchuk, Actions I and II require 
"distinct judgment[s]," id., because the defendant in 
Action I, Erie Insurance Company, is different from the 
defendant in Action II, Erie Insurance Exchange. Thus, 
the appealability of Action I does not determine the 
appealability of Action II.

There is no final, appealable judgment in Action I as to 
Erie Insurance Company, because (1) Appellants never 
entered judgment against Erie Insurance Company, and 
(2) even more fundamentally, the court never entered a 
decision as to Erie Insurance Company. In the captions 
of the January 4, 2018 memorandum and order, Action 
II was crossed out while Action I remained intact. 
Viewed [*6]  in isolation, the captions indicate that the 
court decided Appellants' claims in Action I against Erie 
Insurance Company. In reality, the opposite is true. The 
body of the memorandum only resolved Appellants' 
claims against "defendant Erie," which the 
memorandum defined as Erie Insurance Exchange. 

2 In Malanchuk, the plaintiff, a carpenter, fell from scaffolding 
and suffered injury at a residence where he was working. He 
commenced a civil action against the owner of the premises 
("Case I"), and he later commenced a separate action against 
another worker ("Case II"). The trial court consolidated the two 
actions for purposes of discovery, arbitration and, if necessary, 
trial. After discovery, both the owner of the premises and the 
other worker filed motions for summary judgment. In Case II, 
the court granted the other worker's motion in its entirety. In 
Case I, the court only granted partial summary judgment to the 
owner, so Case I continued to move towards trial. The plaintiff 
filed an appeal in Case I to this Court, and we quashed the 
appeal. Our Supreme Court reversed, reasoning that complete 
consolidation did not occur because the parties in Cases I and 
II were not identical, and therefore the grant of summary 
judgment to the worker in Case I was final and appealable. Id., 
137 A.3d at 1289.

2020 Pa. Super. LEXIS 693, *3
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Similarly, the order only found in favor of "defendant 
Erie," or Erie Insurance Exchange. Absent a decision as 
to Erie Insurance Company, the right to enter judgment 
as to Erie Insurance Company never ripened. Slusser 
v. Laputka, Bayless, Ecker & Cohn, P.C., 2010 PA 
Super 219, 9 A.3d 1200, 1205-06 (Pa. Super. 2010) 
(praecipe to enter judgment was premature, and 
judgment was not final for purposes of appeal, where 
certain claims of plaintiff were still awaiting bench trial, 
thus the entirety of claims had not been disposed of by 
nonsuit or judge's decision).

In Action II, there is no final, appealable judgment as to 
Erie Insurance Exchange. Although the trial court 
entered a decision in favor of Erie Insurance Exchange 
and against Appellants, this decision was not finally 
reduced to judgment.

Pennsylvania Rule of Civil Procedure 227.4 provides 
that, with one exception not relevant here, the 
prothonotary shall, upon praecipe of a party:

(1) enter judgment upon a nonsuit by the court, the 
verdict of a jury or the decision of a judge 
following [*7]  a trial without jury, if

(a) no timely post-trial motion is filed; or
(b) one or more timely post-trial motions are 
filed and the court does not enter an order 
disposing of all motions within one hundred 
twenty days after the filing of the first motion. A 
judgment entered pursuant to this 
subparagraph shall be final as to all parties and 
all issues and shall not be subject to 
reconsideration; or

(2) enter judgment when a court grants or denies 
relief but does not itself enter judgment or order the 
prothonotary to do so.

Id.

In Action II, entry of judgment was not permissible under 
Rule 227.4(2). Appellants filed post-trial motions at the 
consolidated caption for Actions I and II. The trial court 
only purported to deny Appellants post-trial relief against 
Erie Insurance Company in Action I.3 The court's order 

3 We use the phrase "purported to deny" because the trial 
court lacked authority to decide post-trial motions as to Erie 
Insurance Company due to its failure to enter a decision as to 
Erie Insurance Company. HN3[ ] In a non-jury case, a 
party's right to file post-trial motions (and the court's authority 
to rule on such motions) only accrues "after . . . the filing of the 
decision." Pa.R.C.P. No. 227.1(c)(2).

did not include Action II's caption or "grant[] or den[y]" 
Appellants' post-trial motions as to Erie Insurance 
Exchange. Id.

HN4[ ] Nor did any party enter a valid judgment in 
Action II under Rule 227.4(1)(b), which entitles a party 
to file a judgment praecipe when the court fails to 
dispose of all timely post-trial motions within 120 days 
after the filing of the first motion. On January 16, 2018, 
Appellants filed timely [*8]  post-trial motions in Action 
II,4 but the court never decided the motion in that action. 
Thus, any party had the right to praecipe for entry of 
judgment in Action II on or after May 17, 2018. No party 
took this step. Erie Insurance Exchange did not file a 
praecipe despite having the right to do so. Appellants 
erroneously filed a judgment praecipe against Erie 
Insurance Exchange in Action I, where Erie Insurance 
Exchange is not a party.

Because no final appealable judgment was entered in 
Action I or II, we must quash Appellants' appeal for lack 
of jurisdiction.5

4 HN5[ ] The Rules of Civil Procedure require post-trial 
motions to be filed within ten days after "the filing of the 
decision in the case of a trial without jury." Pa.R.C.P. No. 
227.1(c)(2). On January 4, 2018, the court entered its decision 
in Action II in favor of Erie Insurance Exchange. Twelve days 
later, on January 16, 2018, Appellants filed post-trial motions 
in Actions I and II. These motions were timely in Action II, 
because the tenth and eleventh days after the decision, 
January 14 and 15, 2018, fell on a Sunday and a holiday 
(Martin Luther King Jr. Day), respectively. Pa.R.C.P. No. 
106(b) ("whenever the last day of any [time period in any rule 
of civil procedure] shall fall on a Saturday or Sunday, or on 
any day made a legal holiday by the laws of this 
Commonwealth or of the United States, such day shall be 
omitted from the computation"). In Action I, the same post-trial 
motions were premature, not timely, due to the court's failure 
to enter a decision in that action.

5 Since we quash this appeal for lack of a final appealable 
judgment, we do not reach the question whether quashal may 
have been necessary under Commonwealth v. Walker, 646 
Pa. 456, 185 A.3d 969 (Pa. 2018), due to Appellants' failure to 
file separate notices of appeal at each docket number.

Nor does it appear that our recent decisions in 
Commonwealth v. Jerome Johnson,     A.3d    , 2020 PA 
Super 164, 2020 Pa. Super. LEXIS 570, 2020 WL 3869723 
(2020) (en banc), and Commonwealth v. Rebecca Johnson, 
    A.3d    ,     WL    , 2020 Pa. Super. 173 (Pa. Super., July 23, 
2020), would obviate any Walker concern. In both decisions, 
we held that quashal was not necessary, because the 
defendant complied with Walker by filing a separate notice of 
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Appeal quashed.

Judgment Entered.

Date: 08/14/2020

End of Document

appeal at each docket number. The fact that each notice 
contained multiple docket numbers was "of no consequence." 
Jerome Johnson, 2020 Pa. Super. LEXIS 570, *11, 2020 WL 
3869723, at *4. Here, unlike in the Johnson cases, Appellant 
merely filed a single notice of appeal identifying two 
consolidated cases with different defendants in each action.
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ALEX AND KIRA CHARLTON, INDIVIDUALLY AND AS 
PARENTS AND NATURAL GUARDIANS OF G.C., A 
MINOR v. STEVEN M. TROY, D.O., HAN OB GYN 
ASSOCIATES OF DELAWARE COUNTY, HEALTH 
ACCESS NETWORK, DELAWARE COUNTY 
MEMORIAL HOSPITAL AND CROZER KEYSTONE 
HEALTH SYSTEM. APPEAL OF: DELAWARE 
COUNTY MEMORIAL HOSPITAL;ALEX AND KIRA 
CHARLTON, INDIVIDUALLY AND AS PARENTS AND 
NATURAL GUARDIANS OF G.C., A MINOR v. 
STEVEN M. TROY, D.O., HAN OB GYN ASSOCIATES 
OF DELAWARE COUNTY, HEALTH ACCESS 
NETWORK, DELAWARE COUNTY MEMORIAL 
HOSPITAL, AND CROZER KEYSTONE HEALTH 
SYSTEM. APPEAL OF: STEVEN M. TROY, D.O., HAN 
OB-GYN ASSOCIATES OF DELAWARE, COUNTY, 
CROZER-KEYSTONE HEALTH SYSTEM, AND 
HEALTH ACCESS NETWORK

Subsequent History: Rehearing denied by Charlton v. 
Troy, 2020 Pa. Super. LEXIS 820 (Pa. Super. Ct., Sept. 
23, 2020)

Prior History:  [**1] Appeal from the Judgment Entered 
September 7, 2018. In the Court of Common Pleas of 
Delaware County Civil Division at No(s): 13-1549.

Appeal from the Judgment Entered September 7, 2018. 
In the Court of Common Pleas of Delaware County Civil 
Division at No(s): 13-1549. Before CHARLES B. BURR, 
J.

Core Terms

trial court, delivery, traction, twin, ultrasound, standard 
of care, new trial, cross-examine, popping, authoritative, 

textbook, baby, neurology, flexed, snapping, obstetrical, 
opined, defense counsel, excerpts, hearsay, dura, 
reliable, spinal cord, infant's, objected, expert testimony, 
inadmissible, Newborn, birth, medical certainty

Case Summary

Overview
HOLDINGS: [1]-The judgment in favor of plaintiffs in a 
medical malpractice case was vacated because the trial 
court committed reversible error in permitting plaintiffs to 
use a textbook to cross-examine the delivery doctor 
without first establishing that he found the text 
authoritative, and then in permitting its contents to be 
read to the jury as substantive evidence; [2]-The court 
noted that the trial court's justification for permitting 
impeachment of the delivery doctor with the textbook 
was legally incorrect even if the delivery doctor was an 
expert witness as in order to cross-examine an expert 
with a treatise, either that expert or another expert in the 
field must have attested to the publication's reliability 
and absent such a foundation, a text cannot be used to 
cross-examine even an expert witness.

Outcome
Judgment vacated; case remanded to a trial court for a 
new trial.

LexisNexis® Headnotes
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Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Civil Procedure > Trials > Judgment as Matter of 
Law > Judgment Notwithstanding Verdict

HN1[ ]  Standards of Review, Abuse of Discretion

Judgment n.o.v. may be granted only in clear cases 
where the facts are such that no two reasonable minds 
could fail to agree that the verdict was improper. The 
appellate court will disturb a trial court's grant or denial 
of JNOV only for an abuse of discretion or an error of 
law.

Torts > ... > Proof > Evidence > Expert Testimony

Torts > Malpractice & Professional 
Liability > Healthcare Providers > Types of Liability

HN2[ ]  Evidence, Expert Testimony

In order to state a prima facie case of medical 
malpractice, a plaintiff must demonstrate the elements 
of negligence: a duty owed by the physician to the 
patient, a breach of that duty by the physician, that the 
breach was the proximate cause of the harm suffered, 
and the damages suffered were a direct result of harm. 
Generally, in all but the most obvious cases, a medical 
expert is required who will testify to a reasonable degree 
of medical certainty as to the proper standard of care, 
the defendant's deviation from that standard of care, 
and that defendant's breach of the standard of care 
caused the plaintiff's injury.

Civil Procedure > ... > Standards of 
Review > Substantial Evidence > Sufficiency of 
Evidence

Torts > ... > Proof > Evidence > Expert Testimony

HN3[ ]  Substantial Evidence, Sufficiency of 
Evidence

Expert testimony alone is evidence sufficient to support 
the verdict.

Civil Procedure > ... > Jury 
Trials > Verdicts > General Verdicts

Civil Procedure > ... > Jury 
Trials > Verdicts > Special Verdicts

HN4[ ]  Verdicts, General Verdicts

The law is well settled that where a defendant fails to 
request a special verdict, he cannot complain on appeal 
that the jury may have relied on a factual theory 
unsupported by the evidence when there was sufficient 
evidence to support another theory properly before the 
jury. The general verdict rule provides that when a jury 
returns a general verdict involving two or more issues 
and its verdict is supported as to at least one issue, the 
verdict will not be reversed on appeal.

Torts > Vicarious Liability > Independent 
Contractors

Torts > ... > Healthcare Providers > Types of 
Liability > Negligence

HN5[ ]  Vicarious Liability, Independent 
Contractors

Whether a hospital may be held liable for the negligent 
acts or omissions of independent physicians depends 
on (1) whether the patient looks to the institution, rather 
than the individual physician for care, and (2) whether 
the hospital holds out the physician as his employee.

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN6[ ]  Standards of Review, Abuse of Discretion

The appellate court will reverse a trial court's decision to 
deny a motion for a new trial only if the trial court 
abused its discretion.

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Civil Procedure > Appeals > Standards of 

236 A.3d 22, *22; 2020 Pa. Super. LEXIS 603, **1
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Review > Clearly Erroneous Review

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN7[ ]  Standards of Review, Abuse of Discretion

If the alleged mistake concerned an error of law, the 
appellate court will scrutinize for legal error. Once the 
appellate court determines whether an error occurred, it 
must then determine whether the trial court abused its 
discretion in ruling on the request for a new trial. An 
abuse of discretion exists when the trial court has 
rendered a judgment that is manifestly unreasonable, 
arbitrary, or capricious, has failed to apply the law, or 
was motivated by partiality, prejudice, bias, or ill will. 
The appellate court will reverse a trial court's decision to 
deny a motion for a new trial only if the trial court 
abused its discretion. If the alleged mistake concerned 
an error of law, the appellate court will scrutinize for 
legal error. Once the appellate court  determines 
whether an error occurred, the appellate court must then 
determine whether the trial court abused its discretion in 
ruling on the request for a new trial. An abuse of 
discretion exists when the trial court has rendered a 
judgment that is manifestly unreasonable, arbitrary, or 
capricious, has failed to apply the law, or was motivated 
by partiality, prejudice, bias, or ill will.

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Evidence > Admissibility > Procedural 
Matters > Rulings on Evidence

HN8[ ]  Standards of Review, Abuse of Discretion

The law is well settled that our standard of review of an 
evidentiary ruling made by the trial court is extremely 
narrow. The admission or exclusion of evidence is a 
matter within the sound discretion of the trial court, 
which may only be reversed upon a showing of a 
manifest abuse of discretion. To constitute reversible 
error, an evidentiary ruling must not only be erroneous, 
but also harmful or prejudicial to the complaining party.

Evidence > ... > Hearsay > Exceptions > Learned 
Treatises

HN9[ ]  Exceptions, Learned Treatises

The Pennsylvania rules of evidence do not recognize a 
hearsay exception for a learned treatise. Pa.R.E. 
803(18). A learned treatise is any textbook, published 
work, or periodical that has been accepted as 
authoritative or as reliable authority by members of a 
specific professional community. Under Pennsylvania 
law, the contents of a learned treatise offered at trial to 
establish principles or theories is inadmissible hearsay, 
an extrajudicial declaration offered to prove the truth of 
the matter asserted. Experts may rely on authoritative 
publications in formulating their opinions, and, to a 
limited extent, our courts permit experts to briefly 
reference materials to explain the reasons underlying 
their opinions. While such materials are not admissible, 
an expert may be impeached with statements contained 
in a text or publication deemed authoritative or reliable 
by him or other experts in the same field. The comments 
to the rule explain that Pennsylvania has not adopted 
Fed. R. Evid. 803(18), and does not recognize an 
exception to the hearsay rule for learned treatises.

Evidence > ... > Hearsay > Exceptions > Learned 
Treatises

Evidence > ... > Examination > Cross-
Examinations > Scope

HN10[ ]  Exceptions, Learned Treatises

In Majdic v. Cincinnati Mach. Co., the Superior Court of 
Pennsylvania summarizes the applicable principles with 
regard to the use of learned treatises: The law in this 
Commonwealth is well-settled that an expert witness 
may be cross-examined on the contents of a publication 
upon which he or she has relied in forming an opinion, 
and also with respect to any other publication which the 
expert acknowledges to be a standard work in the field. 
In such cases, the publication or literature is not 
admitted for the truth of the matter asserted, but only to 
challenge the credibility of the witness's opinion and the 
weight to be accorded thereto. Learned writings which 
are offered to prove the truth of the matters therein are 
hearsay and may not properly be admitted into evidence 
for consideration by the jury. As long as a party 
produced his own expert to verify that the publication is 
authoritative in the field, an expert witness may be 
tested by reference to those publications. In addition, a 
fact witness's credibility may be challenged on cross-
examination with respect to any publication in the field 
that he considers generally reliable.

236 A.3d 22, *22; 2020 Pa. Super. LEXIS 603, **1
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Evidence > Types of Evidence > Testimony > Lay 
Witnesses

Evidence > ... > Testimony > Expert 
Witnesses > Qualifications

HN11[ ]  Testimony, Lay Witnesses

As the Pennsylvania Superior Court has explained in 
Branham v. Rohm & Haas Co., technical expertise does 
not ipso facto convert a fact witness, who might explain 
how data was gathered, into an expert witness, who 
renders an opinion based on the data. Fact testimony 
may include opinion or inferences so long as those 
opinions or inferences are rationally based on the 
witness's perceptions and helpful to a clear 
understanding of his or her testimony.

Evidence > ... > Hearsay > Exceptions > Learned 
Treatises

Evidence > ... > Examination > Cross-
Examinations > Scope

HN12[ ]  Exceptions, Learned Treatises

In order to cross-examine an expert with a treatise, 
either that expert or another expert in the field must 
attest to the publication's reliability. Absent such a 
foundation, a text cannot be used to cross-examine 
even an expert witness.

Evidence > ... > Examination > Cross-
Examinations > Scope

HN13[ ]  Examination, Cross-Examinations

A litigant opens the door to inadmissible evidence by 
presenting proof that creates a false impression refuted 
by the otherwise prohibited evidence.

Counsel: John Jacob Hare, Philadelphia, for appellant.

Howard Jonathan Bashman, Willow Grove, for 
appellees.

Joseph A. Del Sole, Pittsburgh, for Troy, participating 
party.

Maureen Murphy McBride, West Chester, for Troy, 
participating party.

Judges: BEFORE: BOWES, J., OLSON, J., and FORD 
ELLIOTT, P.J.E. OPINION BY BOWES, J.

Opinion by: BOWES

Opinion

 [*26]  OPINION BY BOWES, J.:

Appellants Steven M. Troy, D.O., HAN OB-GYN 
Associates of Delaware County ("HAN"), Delaware 
County Memorial Hospital (the "Hospital"), and Crozer-
Keystone Health System ("Crozer") (collectively, 
"Defendants") appeal from the September 7, 2018 
judgment in favor of Alex and Kira Charlton, individually, 
and as parents and natural guardians of their minor 
daughter, G.C. (collectively, "the Charltons"), in this 
medical malpractice case. After thorough review, we 
vacate the judgment and remand for a new trial.

The facts pertinent to our review are as follows. On 
March 2, 2011, Mrs. Charlton underwent routine pre-
natal testing at the Hospital. At that time, she was thirty-
seven and one-half weeks pregnant with twins. Earlier 
testing had confirmed that the twins shared a placenta, 
but each baby had her own sac. The ultrasound 
that [**2]  day revealed that "Twin B" was twenty-five 
percent smaller than "Twin A," which was an indication 
of discordant growth. Also noted was some tachycardia 
in Twin B. Dr. Stephanie Pearson, Mrs. Charlton's 
primary OB-GYN, decided to induce labor.

Induction of labor commenced at approximately 5:00 
p.m. that evening and labor progressed throughout the 
night. Shortly before 5:00 a.m., Mrs. Charlton was taken 
to the operating room to deliver the twins. An ultrasound 
performed at that time depicted both babies in the 
optimum  [*27]  head-down (vertex) position. However, 
Dr. Pearson determined that Mrs. Charlton was not fully 

236 A.3d 22, *22; 2020 Pa. Super. LEXIS 603, **1
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dilated, and thus, not ready to deliver, and sent her back 
to the labor room.

At 7:00 a.m., there was a shift change at the Hospital 
and Dr. Pearson was replaced by Dr. Troy. Labor 
progressed and Mrs. Charlton was taken to the 
operating room during the early afternoon of March 3, 
2011. At 1:08 p.m., Dr. Troy delivered Twin A, I.C., who 
presented in a vertex position, without complication. 
Just minutes later, he reached into the uterus and felt 
the feet of Twin B, G.C., a presentation known as a 
footling breech. He ruptured the membranes at 1:16 
p.m. Using the Mauriceau maneuver, [**3]  which 
"confirms that the baby's head is in flexed position when 
it arrives in the vagina, and maintains it there[,]" Dr. Troy 
proceeded to deliver Twin B. N.T., 1/15/18, at 228. As 
the second twin's legs and body rested on Dr. Troy's 
forearm, her head and shoulders emerged with the first 
push at 1:18 p.m. She was placed in the warming bed 
and examined. It was noted that she had poor tone in 
her upper extremities, head, and neck.

Nurse Caroline Murdaco was the primary labor and 
delivery nurse for the twins. She testified that for the 
delivery of G.C., Dr. Troy had his hand on the top of Ms. 
Charlton's abdomen. When he removed it to rupture the 
membranes, she placed her hand there in order to 
follow the head of the baby as it descended, which she 
testified is the proper procedure with a breech birth. As 
the second baby's head and shoulders were being 
delivered, a "snapping" or "popping" sound was heard in 
the delivery room. Nurse Murdaco looked to see what 
was going on with the baby, and saw nothing. At the 
time the pop was heard, Nurse Murdaco confirmed that 
Dr. Troy was not "doing any sort of maneuvering, 
pulling, stretching, twisting, rotating, anything at the 
moment." N.T., 1/16/18, [**4]  at 163. Nurse Murdaco 
filled out an incident report describing that "a popping 
sound was heard by patient and staff" because she had 
never heard such a sound before and was afraid that 
perhaps they had injured Mrs. Charlton's hip, knee, or 
back. Id.

G.C. was later moved to the neonatal intensive care unit 
(NICU) at the Hospital as there was concern for a 
possible cervical and thoracic spinal cord injury. Several 
days later she was transferred to Children's Hospital of 
Philadelphia ("CHOP"), where an MRI was performed 
on March 8, 2011. The MRI revealed "no definite 
abnormality of the cervical spine" but the reliability of the 
reading was qualified by a note that G.C.'s positioning 
during the test was less than optimal. An MRI performed 
eight months later, on November 9, 2011, depicted 

"evolution of a remote subdural hematoma with 
myelomalacia of [G.C.'s] spinal cord" and "[n]umerous 
foci . . . in keeping with pseudomeningolcele formation 
related to nerve root avulsion injury." Plaintiffs' Exhibit 
P16B-MRI Report, 11/9/11, at 22-23. In short, G.C. had 
a permanent spinal cord injury.

The Charltons commenced this action on February 20, 
2013, alleging that Dr. Troy was negligent, and 
that [**5]  his negligence caused G.C.'s neurological 
injuries. Liability against HAN was premised on 
vicarious liability for the conduct of Dr. Troy. The 
Charltons also alleged that Dr. Troy was the ostensible 
agent of the Hospital and Crozer.1 Defendants 
maintained that Dr.  [*28]  Troy complied with the 
standard of care in every respect, and that G.C.'s injury 
occurred in utero due to intra-uterine growth restriction 
(IUGR) caused by placental insufficiency.

A jury trial commenced on January 5, 2018. At that time, 
G.C. was six years old. She attended first grade with her 
twin sister and was a good student academically. 
However, she could not walk due to decreased muscle 
tone and paralysis of the lower extremities. She also 
exhibited weakness of the muscles in the upper 
extremities, and her right arm was atrophied.

At trial, liability was hotly contested and numerous 
medical experts testified for each side. Mr. and Mrs. 
Charlton described the events surrounding the birth of 
their twin girls. They also offered the testimony of their 
expert in maternal-fetal medicine, Dr. Benjamin Hamar. 
Dr. Hamar opined that the standard of care when 
delivering a second twin in a footling breech position is 
to perform an [**6]  ultrasound to determine if the 
infant's head is in a flexed position. If the head is 
deflexed or hyperextended, he opined that a cesarean 
section ("c-section") should be performed. If the head is 
flexed, a vaginal delivery may be undertaken as long as 
ultrasound is used throughout to ensure that the infant's 
head remains in the flexed position. In Dr. Hamar's 
opinion, Dr. Troy breached that standard of care when 
he failed to perform the initial ultrasound, and then when 
he proceeded with the vaginal delivery without the 
benefit of ultrasound surveillance. It was Dr. Hamar's 
opinion, to a reasonable degree of medical certainty, 

1 On May 18, 2017, the Charltons filed a complaint joining of 
CHOP and Children's Hospital of Philadelphia Practice 
Association, and alleging medical malpractice. The complaint 
against the CHOP defendants was subsequently dismissed 
following the grant of summary judgment, which was 
unopposed by the Charltons.
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that Dr. Troy's deviation from the standard of care 
caused the injury to G.C. in one of two ways: either he 
delivered the baby with a malpositioned head, or he 
exerted too much traction on the head. See N.T., 
1/10/18, at 293.

In anticipation of Defendants' contention that the injury 
to G.C. occurred in utero due to placental insufficiency 
and the resulting IUGR, Dr. Hamar noted that G.C.'s 
weight was not twenty-five percent lower than I.C.'s 
weight. Additionally, Dr. Hamar maintained that if the 
placenta was not supplying the necessary nutrients to 
sustain both [**7]  twins, one would have seen low 
amniotic fluid. Furthermore, a Doppler assessment of 
the umbilical cord would have indicated growth 
restriction. Dr. Hamar pointed out "[a]ll of those things 
were normal for [G.C.] and [I.C.] on the ultrasound. Id. 
at 259. In addition, both babies were active throughout 
labor, which he called "a very reassuring sign." Id. at 
272.

The Charltons also offered the testimony of Dr. Robert 
Clancy, a pediatric neurologist, who opined that the 
location of G.C.'s spinal cord injury was "classic" for 
trauma due to hyperextension at delivery. Id. at 154. He 
also characterized the avulsion injury to the nerve roots 
as stretch injuries, and explained that "traction" is a term 
used to describe a pulling force, as opposed to pushing. 
Id. at 137.

Pediatric neuroradiologist Paul Caruso, M.D., the 
Director of Pediatric Neuroimaging at Massachusetts 
General Hospital, opined on behalf of the Charltons that 
injury to G.C.'s spine was caused by trauma "at birth or 
right around birth." N.T., 1/10/18, at 30. He noted that 
nerve roots were ripped and torn due to a pulling motion 
that resulted in detachment. Dr. Caruso dismissed the 
notion that such injuries were congenital, and testified 
that he had "never seen nor seen [**8]  reported the 
occurrence of these particular findings in utero[,]" 
leading him to conclude that "the findings occurred at 
birth." Id. at 46.

 [*29]  The Charltons also presented the expert 
testimony of Dr. Scott Kozin, a pediatric orthopedic 
surgeon specializing in spinal cord and brachial plexus 
injuries, and who had treated G.C. since she was two 
years old. He opined that the tearing of the dura of the 
spinal cord, as well as the avulsion of the nerve roots, 
were traumatic injuries, and that the damage is 
irreparable. See N.T., 1/12/18, at 23-24, 28. Placental 
pathologist, Dr. Theresa Boyd, opined that the twins' 
placental compartments were normal and there was no 

abnormal pathology in the umbilical cords. In addition, 
the Charltons offered numerous witnesses to testify as 
to past and future medical expenses for G.C., a lifecare 
plan, and a day in the life video of G.C.

At the close of the Charltons' case, Dr. Troy, HAN, and 
Crozer moved for nonsuit on several grounds. First, they 
alleged that the Charltons failed to establish that the 
breach of the standard of care articulated by Dr. Hamar, 
i.e., the failure to use ultrasound to either obtain the 
information necessary to determine whether a c-
section [**9]  was indicated or to ensure that the baby's 
head remained flexed during a vaginal delivery, was the 
cause of the injury to G.C. Second, Defendants argued 
that there was no testimony that excessive force was 
used. N.T., 1/15/11, at 177. Defendants Crozer and the 
Hospital moved for nonsuit on the additional ground that 
the Charltons had not established vicarious or 
ostensible agency. The motions for nonsuit were 
denied.

Defendants offered expert testimony from Dr. Robert 
Debbs, an expert in maternal-fetal medicine and the use 
of ultrasound in obstetrics. Dr. Debbs testified that the 
use of ultrasound to look for a deflexed head is not the 
standard of care. While he agreed that ultrasound may 
be helpful when the baby's position is unknown, such 
was not the case here, as Dr. Troy knew the baby was 
presenting feet-first. Dr. Debbs maintained further that 
there is no difference in the risk of serious complications 
when a c-section is undertaken rather than a vaginal 
birth in these circumstances. He testified that a vaginal 
birth is totally acceptable for delivering a footling breech 
second twin as long as the second twin is not twenty-
five percent larger than the first, there is adequate 
anesthesia, [**10]  and the first delivery was not difficult. 
N.T., 1/17/18, at 73. He concluded further that the fact 
that G.C.'s birth went so smoothly was an indication that 
Nurse Murdaco and Dr. Troy kept the head flexed. In his 
view, the baby was not entrapped, there was no 
difficulty, and there was no traumatic pulling of the head. 
He disputed that the snapping sound came from the 
baby and opined that nothing Dr. Troy did caused the 
sound. Dr. Debbs concluded that, in his opinion, Dr. 
Troy did not deviate from the standard of care. Id. at 
117-118.

Defendants also presented the testimony of Michele J. 
Grimm, Ph.D., an expert in biomedical engineering. She 
maintained that maternal forces in utero are sufficient to 
stretch nerves and cause root avulsions and that a 
smaller baby would be more likely to be injured by such 
forces. She also confirmed that cervicothoracic injuries 
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have been documented in c-section deliveries.

Dr. Jerome Barakos, a pediatric neurologist, testified 
that G.C.'s spinal injury occurred pre-birth, 
approximately one to two weeks before the first MRI 
was performed at CHOP. He arrived at that conclusion 
based on his review of the March 8, 2011 MRI, which 
showed cysts and scarring on the spinal [**11]  cord that 
he contended would take weeks to form. See N.T., 
1/18/18, at 57. Dr. David A. Schwartz, a placental 
pathology expert, opined that the smaller portion of the 
twins' placenta was supporting  [*30]  G.C., that its 
volume was very small to be maintaining a fetus, its 
blood and oxygen supplies were poor, and that G.C. 
suffered from intra-uterine growth restriction.

At the close of all of the evidence, Defendants moved 
for a directed verdict, which was denied. On January 23, 
2018, the jury returned a verdict in favor of the 
Charltons and against all of the Defendants.2 It found 
that Dr. Troy's conduct fell below the standard of 
reasonable medical care, and was the cause of harm to 
G.C. The jury also found that Dr. Troy was the
ostensible agent of the Hospital and Crozer and
awarded $40,258,000 in damages. The verdict was later
molded to include delay damages.

Defendants filed motions for post-trial relief, which were 
denied on August 6, 2018. Judgment was entered on 
September 7, 2018. Defendants timely appealed and 
complied with Pa.R.A.P. 1925(b). The trial court penned 
a 280-page Rule 1925(a) opinion.

Dr. Troy, HAN, and Crozer present four issues for our 
review:

1. Whether [Dr. Troy, HAN, and Crozer] are entitled
to [judgment [**12]  notwithstanding the verdict]
JNOV as a result of [the Charltons'] failure to prove
that Defendants breached a medically-accepted
objective standard of care under either of [the
Charltons'] two mutually-exclusive theories: (i)
that Defendants should have performed an
ultrasound and/or a caesarian section or (ii) Dr.
Troy used excessive traction during delivery that
caused [G.C.'s] harm?

2. Whether [Dr. Troy, HAN, and Crozer] are entitled
to a new trial after the trial court permitted [the
Charltons'] counsel to read to the jury, verbatim,
inadmissible hearsay excerpts from a medical

2 The liability verdict was not unanimous. The jury found in 
favor of Plaintiffs by a vote of ten to two.

writing (while, thereafter, precluding defense 
counsel from properly referencing learned treatises 
during their expert's direct examination) where a 
single parenthetical statement from the hearsay 
writing — unsupported by any medical studies or 
scientific evidence — became the centerpiece of 
[the Charltons'] case and caused Defendants 
severe and unfair prejudice?

3. Whether the trial court abused its discretion by
instructing the jury on concurring causation where
neither party submitted evidence establishing that
two separate causes combined to cause [G.C.'s]
harm and, thus, there is no record evidence
supporting [**13]  such a charge?
4. Whether the trial court improperly awarded delay
damages on [the Charltons'] future medical
expenses in circumstances where the payments
are not due, if ever, for decades and, thus, there
was no loss of use of the money at issue?

Brief of Dr. Troy, HAN, and Crozer at 5-6 (emphasis in 
original).

The Hospital raises the following issues:
I. Whether JNOV or a new trial is required because
the jury's finding of medical negligence was not
supported by sufficient evidence or was, at a
minimum, against the weight of the evidence?

II. Whether a new trial is required because [the
Charltons'] cross-examination of Dr. Troy with the
[*31]  Volpe text, and the reading of that text in
closing arguments, were improper and prejudicial?
III. Whether a new trial is required because the
preclusion of Defendants' direct examination of Dr.
[Robert] Debbs with learned treatises that he
deemed authoritative and relied on was improper
and prejudicial?
IV. Whether a new trial is required because the
[j]ury instruction on concurring causation was
improper and prejudicial?

V. Whether JNOV or a new trial is required because
the jury's finding that Dr. Troy was [the Hospital's]
agent was unsupported by sufficient evidence or
was, at a minimum, against [**14]  the weight of the
evidence?
VI. Whether the trial court erred in awarding delay
damages on the jury's award for future medical
expenses?

The Hospital's brief at 5 (emphasis and unnecessary 
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capitalization omitted).3

Initially, we will address Defendants' claims that the trial 
court erred in refusing to grant JNOV. Defendants claim 
that the Charltons failed to establish the applicable 
standard of care; the Hospital contends that there was 
insufficient evidence to support liability under an 
ostensible agency theory.

Our standard of review of an order denying 
judgment n.o.v. is whether, reading the record in 
the light most favorable to the verdict winner and 
granting the benefit of every favorable inference, 
there is sufficient competent evidence to support 
the verdict. Any conflict in the evidence must be 
resolved in the verdict winners' favor. HN1[ ] 
Judgment n.o.v. may be granted only in clear cases 
where the facts are such that no two reasonable 
minds could fail to agree that the verdict was 
improper.

Tillery v. Children's Hosp. of Phila., 2017 PA Super 
50, 156 A.3d 1233, 1239-40 (Pa.Super. 2017) (citation 
omitted). We will disturb a trial court's grant or denial of 
JNOV "only for an abuse of discretion or an error of 
law." Quinby v. Plumsteadville Family Practice, Inc., 
589 Pa. 183, 907 A.2d 1061, 1074 (Pa. 2006).

Defendants complain first that the trial court erred in 
denying [**15]  JNOV for two reasons: (1) Dr. Hamar's 
testimony did not establish an objective standard of care 
for an obstetrician performing a footling breech delivery 
of a second twin, and (2) the Charltons did not establish 
the standard of care for the appropriate use of traction in 
this type of delivery.

The following principles inform our review. HN2[ ] In 
order to state a prima facie case of medical malpractice, 
"a plaintiff must demonstrate the elements of 
negligence: a duty owed by the physician to the patient, 
a breach of that duty by the physician, that the breach 
was the proximate cause of the harm suffered, and the 
damages suffered were a direct result of harm." 
Fessenden v. Robert Packer Hosp., 2014 PA Super 
154, 97 A.3d 1225, 1229 (Pa.Super. 2014). Generally, 
in all but the most obvious cases, a medical expert is 
required who will testify to a reasonable degree of 
medical certainty as to the proper standard of care, the 
defendant's deviation from that standard of care, and 
that defendant's breach of the standard of care caused 
the plaintiff's injury. Catlin v. Hamburg, 2012 PA Super 

3 Since certain issues overlap, we address them together.

236, 56 A.3d 914, 920 (Pa.Super. 2012).

The Charltons' maternal-fetal medicine expert Dr. 
Benjamin Hamar testified that, in the delivery of a 
second twin in a  [*32]  footling breech presentation, the 
standard of care is to perform an ultrasound to 
determine the attitude of the [**16]  infant's head. See 
N.T., 1/10/18, at 283. If the head is deflexed or hyper-
extended, a cesarean section should be performed. Id. 
If the ultrasound reveals the head is flexed, the expert 
conceded that a vaginal delivery could be undertaken, 
but that the standard of care required the use of 
continuous ultrasound to ensure that the head remained 
in the flexed position throughout delivery. See id. at 284 
(opining that the standard of care requires the use of 
ultrasound as otherwise the physician is "flying blind" 
and cannot know that the head is flexed).4 The expert 
explained that continuous ultrasound was necessary 
because a deflexion injury occurs before the infant 
descends far enough for the physician to be able to 
grasp and hold the infant's head in a flexed position, as 
Dr. Troy did herein.

It was undisputed that Dr. Troy did not perform an initial 
ultrasound to determine the attitude of G.C.'s head or 
use ultrasound during the delivery to ensure that her 
head remained in a flexed position throughout. 
According to Dr. Hamar, this was a breach of the 
standard of care. However, as Defendants point out, Dr. 
Hamar offered two theories as to the cause of G.C.'s 
injury, only one of which involved [**17]  the failure to 
keep her head properly flexed. He testified that, "[t]he 
type of injury that was found here [-] the only way that 
this happens is with either excessive traction or 
appropriate traction on a mal-positioned head." N.T., 
1/10/18, at 295. He added, "[s]o either way, it's not an 
appropriate maneuver. It's not appropriate care. It 
violates the standard of care."5 Id.

4 Defendants offered testimony from its expert, Dr. Debbs, that 
the use of ultrasound to determine the flexion of the second 
twin's head was not the standard of care. Additionally, he 
opined that the vaginal delivery procedures used by Dr. Troy 
complied with the applicable standard of care. Dr. Hamar 
conceded on cross-examination that a vaginal delivery of a 
footling breech second twin was permissible, and that the 
Mauriceau maneuver used by Dr. Troy was generally 
accepted for the vaginal delivery of a footling breech. See 
N.T., 1/10/18, at 299.

5 The Charltons, in reliance upon the testimony of Dr. Hamar, 
argue that Dr. Troy applied either too much traction to a 
properly positioned head, or appropriate traction to a mal-
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Defendants allege first that Dr. Hamar did not articulate 
the standard of care applicable to the use of traction, or 
define or quantify appropriate traction. See Dr. Troy's 
brief at 24. Furthermore, he did not opine as to how Dr. 
Troy breached such a standard. Instead, Dr. Hamar 
merely concluded that if the infant's head was properly 
flexed, the injury occurred because Dr. Troy used too 
much traction.6

In addition, Defendants contend that since Dr. Hamar 
posited two distinct types  [*33]  of negligent conduct 
that could have been responsible for G.C.'s injury, he 
did not opine to a reasonable degree of medical 
certainty as to either. In support of that position, 
Defendants direct our attention to Griffin v. Univ. of 
Pittsburgh Med. Ctr., 2008 PA Super 104, 950 A.2d 
996 (Pa.Super 2008), where expert testimony that 
plaintiff's shoulder injury was forty-nine percent likely 
due to a non-negligently-caused [**18]  grand mal 
seizure and fifty-one percent likely due to negligent bed 
restraints was held to be legally insufficient to meet the 
requisite "reasonable degree of medical certainty" 
standard.

We find Griffin inapposite as that case involved two 
distinct theories of causation, one negligent and the 
other non-negligent. Although the expert in that case 
rendered his opinion to a "reasonable degree of medical 
certainty," it was apparent from the totality of his 
testimony that the defendant's negligence was only 
"more likely than not" or "possibly" the cause of the 
injury. Id. at 1003. We held that such expert testimony 
failed to meet the requisite standard of reasonable 

positioned head. See Appellees' brief at 36 ("No other 
explanation existed for injury other than Dr. Troy's negligent 
conduct."). If that were true, this could have been a res ipsa 
loquitur case. However, the record shows that Defendants 
offered substantial evidence that a spinal cord injury such as 
that suffered by G.C. could be sustained in utero in the 
absence of negligence.

6 In response to Defendants' claim that Dr. Hamar did not 
establish a standard of care for the use of traction, or breach 
of that standard, the trial court responded: "The appropriate 
level of traction must be applied to a flexed head in order for 
the standard to be met and the procedure completed safely for 
the infant coming through the birth canal. The Defendant 
doctor's testimony that he was exercising due care by 
employing the maneuvers approved of by the causation 
experts at trial, did not establish that he was performing them 
with the appropriate level of traction." Trial Court Opinion, 
12/31/18, at 235. Notably, the trial court did not cite to any 
testimony offered by the Charltons defining the standard of 
care with regard to the use of traction.

medical certainty.

After a thorough review of the record, we find that the 
Charltons introduced sufficient expert testimony from Dr. 
Hamar, rendered to a reasonable degree of medical 
certainty, that the use of ultrasound was the standard of 
care to ascertain and ensure that the second twin's 
head remained in the flexed position, that Dr. Troy 
breached that standard, and that due to his failure to 
use ultrasound, G.C. sustained an injury consistent with 
deflexion or hyperflexion of the head. While Defendants 
complain that Dr. Hamar's opinion [**19]  was deficient 
because he did not base his opinion on any generally 
accepted authorities, he was not required to. HN3[ ] 
Expert testimony alone is evidence sufficient to support 
the verdict.

However, we find merit in the Defendants' argument that 
the Charltons' back-doored a theory of negligence 
based on excessive traction for which no standard of 
care or breach was established by Dr. Hamar. Although 
Dr. Hamar alternatively concluded that G.C.'s injury 
could have occurred because Dr. Troy exerted too much 
traction on G.C.'s flexed head, he offered no testimony 
regarding the standard of care for the use of traction, or 
that Dr. Troy deviated from that standard herein. Hence, 
nonsuit on the "too much traction" theory should have 
been granted, and the trial court erred in permitting the 
"too much traction" theory to be submitted to the jury.7

Unfortunately, Defendants did not request a special 
verdict that would require the jury to specify upon which 
theory it granted relief. Thus, we cannot discern from 
the general verdict whether the jury found Dr. Troy liable 
because he failed to use ultrasound to ascertain that 
G.C.'s head was in a flexed position, and maintain it in 
that position, or because [**20]  he applied too much 
traction on G.C.'s properly-flexed head. HN4[ ] The 
law is well settled that where a defendant fails to 
request a special verdict, he "cannot complain on 
appeal that the jury may have relied on a factual theory 
unsupported by the evidence when there was sufficient 
evidence to support another theory properly before the 
jury." Shiflett v. Lehigh Valley Health Network, Inc., 
217 A.3d 225, 234 (Pa. 2019) (quoting Halper v. 

7 Defendants also contend that the causation theories 
advanced by the Charltons were refuted by the testimony of 
Dr. Troy and Nurse Murdaco. Brief of Dr. Troy, HAN, and 
Crozer at 33. Such an argument disregards our standard of 
review which requires us to view the evidence, and all 
reasonable inferences drawn therefrom, in the light most 
favorable to the verdict winner, the Charltons.
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Jewish Family &  [*34]  Children's Services, 600 Pa. 
145, 963 A.2d 1282, 1288 (Pa. 2009) (defining the 
"general verdict rule," which provides that "when a jury 
returns a general verdict involving two or more issues 
and its verdict is supported as to at least one issue, the 
verdict will not be reversed on appeal")). For that 
reason, JNOV was properly denied on this ground.

We turn now to the Hospital's contention that the trial 
court erred in denying its motion for JNOV as the 
evidence was insufficient to sustain a finding that Dr. 
Troy was its ostensible agent. Ostensible agency is 
defined in § 1303.516 of the MCARE Act, which 
provides:

(a) Vicarious Liability.—A hospital may be held 
vicariously liable for the acts of another health care 
provider through the principles of ostensible agency 
only if the evidence shows that:

(1) a reasonably prudent person in the patient's 
position would be justified in the belief that the 
care in question [**21]  was being rendered by 
the hospital or its agents; or
(2) the care in question was advertised or 
otherwise represented to the patient as care 
being rendered by the hospital or its agents.

(b) Staff privileges.—Evidence that a physician 
holds staff privileges at a hospital shall be 
insufficient to establish vicarious liability through 
principles of ostensible agency unless the claimant 
meets the requirements of subsection (a)(1) or (2).

40 P.S. § 1303.516. HN5[ ] In short, whether "a 
hospital may be held liable for the negligent acts or 
omissions of independent physicians" depends on "(1) 
whether the patient looks to the institution, rather than 
the individual physician for care, and (2) whether the 
hospital holds out the physician as his employee." 
Yacoub v. Lehigh Valley Medical Associates, P.C., 
2002 PA Super 251, 805 A.2d 579, 580 (Pa.Super. 
2002). The issue is whether a reasonably prudent 
person in the plaintiff's position would be justified in 
believing that her physician is an employee of the 
hospital or other institution.

The parties stipulated that Dr. Troy was not an 
employee of the Hospital. However, Mrs. Charlton 
testified that she believed he was an employee of the 
Hospital and Crozer. N.T., 1/12/18, at 161. That 
understanding stemmed from the following facts. Mrs. 
Charlton had been seeing Dr. Stephanie Pearson for 
yearly [**22]  gynecology appointments at her office 

located at the Hospital since 2008. She continued to see 
Dr. Pearson at that office during her pregnancy with the 
twins. Id. at 163. Photographs were introduced depicting 
the front entrance of the Hospital, and Mrs. Charlton 
confirmed that when she went to those appointments, 
she entered the Hospital parking garage by driving past 
the sign "DCMH, Delaware County Memorial Hospital, 
Crozer Keystone, Fox Chase Crozer-Keystone Cancer 
Partnership." Id. at 164-65; Plaintiffs' Exhibit P-82. A 
photograph showed the hospital directory in front of the 
bank of elevators, and designated thereon was Dr. 
Troy's suite number. Plaintiffs' Exhibit P-84. Mrs. 
Charlton testified that she was told that she could only 
deliver the twins at the Hospital, and that all perinatal 
testing would be conducted there as well. Id. at 166-67. 
Neither Dr. Pearson nor Dr. Troy ever told her by whom 
they were employed.

On cross-examination, Mrs. Charlton acknowledged that 
she had seen Dr. Pearson elsewhere on a few 
occasions. The defense drew her attention to a notice 
on the directory that "The doctors and other tenants of 
this building may not be employed by the hospital." Id. 
at 255. She was also  [*35]  presented with a "consent 
to [**23]  treatment" form that she executed on 
September 8, 2010, which contained the following 
statement: "I understand the doctors who care for me 
may not be employees of the hospital. The doctors may 
be independent contractors who have staff privileges 
and have agreed to provide care to hospital patients. . . 
If hospitalization is necessary, I understand a doctor will 
be selected . . . by me or for me." Id. at 257-58. In 
addition, the financial responsibility section of that 
consent form provided: "I understand the hospital will bill 
me for care given by hospital employees and I will 
receive separate bills from physicians and other[s] who 
are not employed by the hospital." Id. at 260. When 
questioned about whether she had received bills in the 
mail, Mrs. Charlton denied receiving any bills and could 
not recall receiving any "explanation of benefits" forms. 
Id. at 260-61.

The trial court concluded that the Charltons met their 
burden of showing Mrs. Charlton's reasonable belief that 
Dr. Troy was an employee of the Hospital. Trial Court 
Opinion, 12/31/18, at 277. Viewing the evidence in the 
light most favorable to the Charltons as the verdict 
winner, we find sufficient evidence was presented to 
permit the jury to conclude that [**24]  a reasonable 
person in Mrs. Charlton's position would justifiably 
believe that Dr. Troy was employed by the Hospital. 
Hence, we find no error in the trial court's denial of the 
Hospital's request for JNOV on ostensible agency.
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Having concluded that JNOV was not warranted, we 
address Defendants' claims that trial court errors 
necessitated the grant of a new trial. Our standard of 
review of the denial of a motion for new trial is well 
settled:

HN6[ ] We will reverse a trial court's decision to 
deny a motion for a new trial only if the trial court 
abused its discretion. We must review the court's 
alleged mistake and determine whether the court 
erred and, if so, whether the error resulted in 
prejudice necessitating a new trial. HN7[ ] If the 
alleged mistake concerned an error of law, we will 
scrutinize for legal error. Once we determine 
whether an error occurred, we must then determine 
whether the trial court abused its discretion in ruling 
on the request for a new trial. An abuse of 
discretion exists when the trial court has rendered a 
judgment that is manifestly unreasonable, arbitrary, 
or capricious, has failed to apply the law, or was 
motivated by partiality, prejudice, bias, or ill will. 
Capoferri v. Children's Hosp., 2006 PA Super 16, 
893 A.2d 133, 136 (Pa.Super. 2006) [**25] 

We will reverse a trial court's decision to deny 
a motion for a new trial only if the trial court 
abused its discretion. We must review the 
court's alleged mistake and determine whether 
the court erred and, if so, whether the error 
resulted in prejudice necessitating a new trial. 
If the alleged mistake concerned an error of 
law, we will scrutinize for legal error. Once we 
determine whether an error occurred, we must 
then determine whether the trial court abused 
its discretion in ruling on the request for a new 
trial. An abuse of discretion exists when the 
trial court has rendered a judgment that is 
manifestly unreasonable, arbitrary, or 
capricious, has failed to apply the law, or was 
motivated by partiality, prejudice, bias, or ill 
will.

Capoferri v. Children's Hosp., 2006 PA Super 16, 
893 A.2d 133, 136 (Pa.Super. 2006) (en banc) 
(citation and internal quotation marks omitted).

First, Defendants contend that the trial court committed 
reversible error in permitting the Charltons to use the 
textbook Neurology of the Newborn ("Volpe text") to 
cross-examine Dr. Troy when they did not establish that 
the text was authoritative and reliable. That error was 
compounded when counsel for the Charltons was 

allowed to read in excerpts from the text, which were 
clearly [**26]  hearsay, as substantive evidence. In 
addition, the trial court abused its discretion in permitting 
the Charltons to place Dr. Volpe's credentials before the 
jury and argue the substance of the Volpe text in 
closing.

HN8[ ] The law is well settled that "[o]ur standard of 
review of an evidentiary ruling made by the trial court is 
extremely narrow." Capoferri, supra at 143. "The 
admission or exclusion of evidence is a matter within the 
sound discretion of the trial court, which may only be 
reversed upon a showing of a manifest abuse of 
discretion. To constitute reversible error, an evidentiary 
ruling must not only be erroneous, but also harmful or 
prejudicial to the complaining party." Potochnick v. 
 [*36]  Perry, 2004 PA Super 393, 861 A.2d 277, 282 
(Pa.Super. 2004). For the reasons that follow, we find 
that the trial court erred, the error was extremely 
prejudicial, and that a new trial is mandated.

The record reveals that Defendants filed a motion in 
limine prior to trial seeking to preclude reference to the 
Volpe text, which reported a "snapping" or "popping" 
sound during delivery as being associated with a tearing 
of the dura of a newborn. They argued that there was no 
scientific basis for Volpe's conclusions stated therein. 
The trial court denied the motion and ruled that the 
Charltons could [**27]  introduce expert testimony at trial 
on the link between the sound and the injury. See N.T., 
1/8/18, at 160-61.

The Charltons' pediatric neurology expert Dr. Robert 
Clancy was asked on direct examination about the 
significance of the popping sound. He testified that it 
was known

for decades and decades that if there is enough 
extension of the neck[,] that the lining tears and it 
produces a popping or snapping sound when the 
head is delivered. So I mean this is in like the 
classic textbook of child neurology like Dr. Volpe's 
you know collection of child neurology wisdom 
about newborns. So that's actually the sound of 
something tearing.

N.T., 1/10/18, at 160-61. Defendants objected to Dr. 
Clancy's substantive reference to the Volpe text, and 
there was a sidebar. The Charltons' counsel proffered 
that Dr. Clancy would testify that the Volpe text is "an 
authoritative text." Id. at 164. The court asked counsel 
for the Charltons what he intended to ask Dr. Clancy 
about the contents of the article, and he responded that, 
"the snap is classic and known." Id. at 165. The court 
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stated that it would not allow either party to show 
textbooks to the witnesses. Although the court did not 
preclude the Charltons from asking [**28]  Dr. Clancy 
whether the Volpe text was authoritative, counsel for the 
Charltons did not pursue that line of inquiry.

The Volpe text was referenced again during the 
Charltons' cross-examination of Dr. Troy. Counsel for 
the Charltons advised Dr. Troy that the medical 
literature described a snapping or popping sound as 
being the sound of the dura tearing. N.T., 1/16/18, at 44. 
Dr. Troy responded, "There's nothing in the obstetrical 
literature for over 100 years that described that." Id. 
(emphasis added). Counsel for the Charltons asked Dr. 
Troy whether he was present when Dr. Clancy testified, 
and whether he heard Dr. Clancy tell the jury that "it's 
been well known for years that[,] when the dura is torn[,] 
there is classically a snapping sound?" Id. at 44-45. Dr. 
Troy asked whether Dr. Clancy had a reference for that, 
and was told that Dr. Clancy "talked about Volpe's 
Neurology of the Newborn." Dr. Troy said he did not 
recall that. Id. at 45.

Counsel for the Charltons then asked the defendant 
obstetrician whether he was familiar with "Neurology of 
the Newborn. It's a neurology textbook specifically to 
newborn babies." Id. In response, Dr. Troy asked and 
received confirmation from the Charltons' counsel 
that [**29]  it was not an obstetrical textbook. Dr. Troy 
then stated that he "had not heard of that textbook 
before coming to this trial." Id. The Charltons' counsel 
questioned Dr. Troy's ignorance of the textbook.

Q. You never heard of Volpe's Neurology of the 
Newborn before this trial?
A. I'm an obstetrician, sir.

Id.

Despite the fact that Dr. Troy was unfamiliar with the 
Volpe text, and had not been asked whether he believed 
the text was authoritative or reliable, the Charltons' 
counsel proceeded to read a portion  [*37]  of the text to 
the witness. See N.T., 1/16/18, at 46 ("So in Volpe's 
Neurology of the Newborn, Chapter 22, it talks about the 
pathogenesis of spinal cord injuries. 'Least elastic is the 
neonatal spinal cord which is anchored above by the 
medulla.'"). Defense counsel promptly objected that this 
was an inappropriate use of the literature, moved to 
strike, and requested a sidebar to address the issue "at 
greater length." Id.

An extensive sidebar discussion followed. Defense 
counsel reminded the court that counsel for the 
Charltons had attempted to read in portions of the Volpe 

text during the direct examination of Dr. Clancy in the 
Plaintiffs' case, and that a defense objection had been 
sustained. [**30]  Defense counsel argued that this was 
yet another attempt to read in excerpts from the book 
during the cross-examination of Dr. Troy "[w]ithout any 
foundation whatsoever and Dr. Troy has indicated this is 
not an obstetrical textbook. You can't just start reading a 
textbook. It's hearsay." Id. at 47.

When the trial court suggested that the Charltons would 
first lay a foundation, defense counsel pointed out that 
they had already tried unsuccessfully to establish half of 
the foundation necessary: "It's either that he admits it's 
authoritative or that he's read it and he's already said 
he's not familiar with it, he hasn't read it." Id. at 48.

Counsel for the Charltons did not respond to this 
foundational objection. Instead, he argued that Dr. Troy 
opened the door to such cross-examination when he 
testified that he was not familiar with the significance of 
the snapping or popping sound being reported in any 
literature. Id. at 49. According to the Charltons' counsel, 
"[Dr. Troy] gave testimony in direct examination that the 
tearing of the dura is unrelated to the pop. He went and 
gave causation testimony."8 Id. at 49.

Defense counsel disputed that characterization of Dr. 
Troy's testimony, clarifying that Dr. Troy stated only 
that [**31]  he was unaware of any literature suggesting 
a relationship between a pop or snap and the injuries 
sustained. Id. at 50. Defense counsel renewed his 
argument that the rules of evidence applied and that the 
Charltons could not use the Volpe text, a neurology 
textbook, to cross-examine the defendant obstetrician 
absent a proper foundation.

In considering the arguments, the trial court focused on 
whether Dr. Troy "opened the door" when he said there 
was no "literature out there" that could explain the pop. 
Id. When it was brought to the court's attention that Dr. 
Troy had actually referenced obstetrical literature, 
counsel for the Charltons argued that the distinction did 
not matter as Dr. Troy created the impression that there 
was nothing in any literature. He characterized the 
Volpe text as "neurological literature dealing with 
obstetrics." Id. at 53. The court noted, after reviewing 

8 Dr. Troy testified as on cross-examination during the 
Plaintiffs' case. He acknowledged that there was a popping 
sound, but stated "it did not come from the baby." N.T., 
1/15/18, at 234. He maintained that the pop was not due to 
anything he did. Id. at 241. He was unaware of any obstetrical 
literature that described a popping sound during delivery.
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portions of the Volpe text, that the writing "was talking 
about exactly what happened in this case. At the same 
vertebral levels that occurred in this baby." Id. at 56. 
Defense counsel reminded the trial court that the 
similarity between the injury in this case and the 
scenario described in the Volpe text was of no import 
when the [**32]  Charltons were trying to use it to 
improperly cross-examine Dr. Troy, an obstetrician.

 [*38]  Defense counsel also clarified that the transcript 
from the previous day revealed that Dr. Troy actually 
said, "I have never read about any pop occurring with 
association with the delivery in the obstetrical 
literature." Id. at 62 (emphasis supplied). Defendants 
argued that Dr. Troy's testimony did not open the door 
to the introduction of neurological literature, nor did it 
permit the use of the textbook with Dr. Troy without first 
establishing that it was authoritative. See id. at 66 
(objecting that permitting the use of the Volpe text 
without any foundation "throws the rules and case law of 
this Commonwealth out the window"). The court 
concluded that Defendants were "making too much of a 
distinction between obstetrical and neurology literature" 
as "[t]his ha[d] to do with delivering a baby," and 
overruled defense counsel's objections to the use of the 
Volpe text.9 Id. at 65, 67.

Defendants duly preserved their objection to the cross-
examination of Dr. Troy with the Volpe text in their post-
trial motions, their Rule 1925(b) concise statement of 
errors complained of on appeal, and in their briefs filed 
in this Court. In addition, they objected [**33]  repeatedly 
when the trial court permitted the Charltons' counsel to 
read excerpts verbatim from the text to the witness, thus 
placing it before the jury for its substantive value. 
Defendants also objected when Plaintiffs' counsel 
directed Dr. Troy to read aloud Dr. Volpe's credentials 
from the textbook cover, in effect bolstering the 
credibility of the inadmissible hearsay evidence. Finally, 
they objected when Plaintiffs' counsel argued the 

9 The trial court later stated that it found Dr. Troy's claim that 
there was nothing in the obstetrical literature regarding the 
popping or snapping sound mentioned by Dr. Volpe in his 
neurology textbook "more than a tad disingenuous coming 
from an obstetrician who has practiced for decades." Trial 
Court Opinion, 12/31/18, at 179. Hence, it overruled the 
defense objection and permitted the admission of the text "for 
the limited purpose of impeaching the Defendant's credibility." 
Id. Notably, Dr. Hamar, Plaintiffs' maternal-fetal medicine 
expert, testified that he had never heard before of a popping 
sound during delivery. N.T., 1/10/18, at 293. He was not asked 
whether he was familiar with the Volpe text.

substance of the excerpts to the jury in closing. At every 
stage of the proceeding, Defendants objected to the 
improper use of the Volpe text.

We find that no foundation was laid that would establish 
the Volpe textbook as a learned treatise for the limited 
purpose of impeaching Dr. Troy. HN9[ ] Our rules of 
evidence do not recognize a hearsay exception for a 
learned treatise. See Pa.R.E. 803(18).10 A "learned 
treatise" is any textbook, published work, or periodical 
that has been accepted as authoritative or as reliable 
authority by members of a specific professional 
community. See Ohlbaum on the Pennsylvania Rules of 
Evidence 703.15[3]. Under Pennsylvania law, the 
contents of a learned treatise offered at trial to establish 
principles or theories is inadmissible hearsay, an 
extrajudicial declaration offered to [**34]  prove the truth 
of the matter asserted. See Aldridge v. Edmunds, 561 
Pa. 323, 750 A.2d 292, 296 (Pa. 2000). Experts may 
rely on authoritative publications in formulating their 
opinions, and, to a limited extent, our courts permit 
experts to briefly reference materials to  [*39]  explain 
the reasons underlying their opinions. Id. at 297. While 
such materials are not admissible, an expert may be 
impeached with statements contained in a text or 
publication deemed authoritative or reliable by him or 
other experts in the same field. See McDaniel v. Merck, 
Sharp & Dohme, 367 Pa. Super. 600, 533 A.2d 436 
(Pa.Super. 1987).

HN10[ ] In Majdic v. Cincinnati Mach. Co., 370 Pa. 
Super. 611, 537 A.2d 334 (Pa.Super. 1988) (en banc), 
our Court summarized the applicable principles with 
regard to the use of learned treatises:

The law in this Commonwealth is well-settled that 
an expert witness may be cross-examined on the 
contents of a publication upon which he or she has 
relied in forming an opinion, and also with respect 
to any other publication which the expert 
acknowledges to be a standard work in the field. In 
such cases, the publication or literature is not 
admitted for the truth of the matter asserted, but 

10 Pa.R.E. 803 is titled "Exceptions to the Rule Against 
Hearsay--Regardless of Whether the Declarant is Available as 
a Witness." Rule 803(18) provides: "Statements in Learned 
Treatises, Periodicals, or Pamphlets (Not Adopted)." 
(emphasis added). The comments to the rule explain that 
"Pennsylvania has not adopted F.R.E. 803(18), and does not 
recognize an exception to the hearsay rule for learned 
treatises[,]" citing Majdic v. Cincinnati Machine Co., 370 Pa. 
Super. 611, 537 A.2d 334 (Pa.Super. 1988) (en banc).
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only to challenge the credibility of the witness'[s] 
opinion and the weight to be accorded thereto. 
Learned writings which are offered to prove the 
truth of the matters therein are hearsay and may 
not properly be admitted into [**35]  evidence for 
consideration by the jury.

Id. at 339. See also Evanuik v. University of 
Pittsburgh Western Psychiatric Institute and Clinic, 
234 Pa. Super. 287, 338 A.2d 636 (Pa.Super. 1975) 
(indicating that, as long as a party produced his own 
expert to verify that the publication is authoritative in the 
field, an expert witness may be tested by reference to 
those publications).

In addition, a fact witness's credibility may be 
challenged on cross-examination with respect to any 
publication in the field that he considers generally 
reliable. Crespo v. Hughes, 2017 PA Super 230, 167 
A.3d 168, 182 (Pa.Super. 2017) (citing Majdic, supra at 
339). See also Burton-Lister v. Siegel, Sivitz & Lebed 
Assocs., 2002 PA Super 128, 798 A.2d 231, 239 
(Pa.Super. 2002) (finding it permissible to cross-
examine defendant physician with a publication he 
deemed authoritative).

Although the trial court did not state on the record its 
rationale for permitting the Charltons to impeach Dr. 
Troy with the Volpe text, it later opined that such use 
was proper because Dr. Troy "was introduced, 
groomed[,] and treated as a causation expert for 
[Appellants] in order for that perception to arise in the 
mind of the jury." Trial Court Opinion, 12/31/18, at 230. 
The trial court reasoned that, as an expert, Dr. Troy 
could be questioned about the contents of a textbook 
that he did not recognize as authoritative. Id. at 247.

We find that the record does not support the trial court's 
conclusion that Dr. Troy testified as an expert witness. 
HN11[ ] As we explained in Branham v. Rohm & 
Haas Co., 2011 PA Super 78, 19 A.3d 1094, 1110 
(Pa.Super. 2011), "technical [**36]  expertise does not 
ipso facto convert a fact witness, who might explain how 
data was gathered, into an expert witness, who renders 
an opinion based on the data.". "Fact testimony may 
include opinion or inferences so long as those opinions 
or inferences are rationally based on the witness's 
perceptions and helpful to a clear understanding of his 
or her testimony." Deeds v. Univ. of Pa. Med. Ctr., 
2015 PA Super 21, 110 A.3d 1009, 1017-1018, 
(Pa.Super. 2015) (citation omitted). Dr. Troy's statement 
that he did nothing wrong to cause the injury to G.C. did 
not make him a causation expert as his testimony was 

based on his own observations and medical judgment at 
the time he rendered treatment. See Crespo, supra at 
182 (affirming trial court's finding that treating physician 
was qualified to comment as a fact witness on causation 
because his testimony was based on his observations, 
diagnosis, and medical judgment at the time he 
rendered treatment). As a fact witness, Dr.  [*40]  Troy 
could only be cross-examined with a publication that he 
agreed was authoritative or reliable, and that foundation 
was not laid herein.

Moreover, the trial court's justification for permitting 
impeachment of Dr. Troy with the Volpe text is legally 
incorrect even if Dr. Troy was an expert witness. HN12[

] In order to cross-examine an expert [**37]  with a 
treatise, either that expert or another expert in the field 
must attest to the publication's reliability. Absent such a 
foundation, a text cannot be used to cross-examine 
even an expert witness. Thus, whether Dr. Troy is 
viewed as an expert or a fact witness, the trial court 
erred in permitting him to be cross-examined with a text 
that neither he nor any expert witness had established 
as authoritative and reliable in his field of obstetrics, or 
neurology for that matter. Dr. Hamar rendered no 
opinion on the reliability of the Volpe text. Despite the 
proffer noted above, Dr. Clancy was not asked whether 
the Volpe text was authoritative. Thus, there was no 
foundation laid for the use of the Volpe text to cross-
examine and/or impeach Dr. Troy, and its use was 
improper.

Nor did Dr. Troy open the door to impeachment with the 
Volpe text merely because he stated he had never read 
in the obstetrical literature about a popping sound 
associated with delivery. See N.T., 1/15/18, at 62 ("I 
have never read about any pop occurring with 
association with the delivery in the obstetrical 
literature."). HN13[ ] "A litigant opens the door to 
inadmissible evidence by presenting proof that creates a 
false [**38]  impression refuted by the otherwise 
prohibited evidence." Commonwealth v. Nypaver, 
2013 PA Super 144, 69 A.3d 708, 716 (Pa.Super. 
2013). The existence of the Volpe text, a neurology 
textbook that referenced a popping sound, simply did 
not refute Dr. Troy's statement that he had not read of 
such a sound in the obstetrical literature.

Defendants also alleged error in the manner in which 
the trial court allowed counsel for the Charltons to 
"cross-examine" Dr. Troy by reading excerpts verbatim 
from the Volpe text, and asking Dr. Troy if he had read 
them correctly. See Majdic, supra at 340 (making no 
distinction between hearsay read into evidence by 
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counsel and that being read by the witness). The 
defense repeatedly objected to this practice, but the trial 
court permitted this clearly prohibited use of a 
publication as substantive evidence.

It is beyond cavil that the Volpe text was used as 
substantive evidence, i.e., for the truth of the matter 
asserted. The reading of excerpts from the text invited 
the jury to view the 'snapping' or 'popping' sound heard 
during G.C.'s delivery both as evidence of Dr. Troy's 
negligence and as proof that he caused the injury. See 
Burton-Lister, supra at 239 (finding error where a 
publication was used to cross-examine a party physician 
by reading in portions as this use was "an [**39]  implicit 
invitation to the jury to view the substance of the 
material as true").

Herein, absent a proper foundation, we find there was 
no permissible use of the Volpe text. Without Dr. Troy's 
acknowledgement that it was authoritative or a standard 
work in his field, the textbook was inadmissible even for 
the limited purpose of impeaching him. The Volpe text 
was per se inadmissible as substantive evidence. 
Thereafter, placing the author's credentials before the 
jury impermissibly bolstered the credibility of the 
inadmissible hearsay evidence. Finally, permitting the 
Charltons to argue the substance of the inadmissible 
excerpts in closing argument exacerbated the earlier 
errors.

As with all evidentiary errors, we must determine 
whether Defendants were prejudiced by the error, i.e., 
whether the improper  [*41]  uses of the Volpe text may 
have affected the verdict. The record reveals the 
following. The Charltons' counsel handed Dr. Troy a 
copy of the Volpe text. N.T., 1/16/18, at 67. Then he 
directed Dr. Troy's attention to page 96, and asked that 
the page be displayed in the courtroom. Id. Defense 
counsel objected, but the trial court did not rule on the 
objection. The Charltons' counsel proceeded [**40]  to 
read from the text:

[Plaintiff's Counsel]: Here's the question. Does this 
book, Doctor, state thus it is easy to understand 
why excessive longitudinal traction results in 
marked stretching of the vertebral column and 
rupture of the dura (the "snap") often heard at 
delivery of the aftercoming head in such cases and 
the spinal cord. The cord ruptures at the site of 
particular mobility and anchoring, i.e., the lower 
cervical to upper thoracic region. Did I read that 
properly, Doctor?
[Defense Counsel]: Objection.
THE COURT: Overruled.

N.T., 1/16/18, at 68.

Plaintiffs' counsel proceeded to read a series of 
excerpts from the Volpe text and ask Dr. Troy the same 
question, i.e., whether he had read the text correctly. 
Counsel read the statement that most cases of spinal 
cord injury "are associated with excessive longitudinal or 
lateral traction of the spine or excessive torsion." N.T., 
1/16/18, at 71. He went on to read that, "traction is more 
important in breech deliveries[,]" because although the 
vertebral column, the ligaments, and the muscles and 
the spinal cord are somewhat elastic, "the dura is 
somewhat less elastic." Id. at 72. He continued, "The 
least elastic is the neonatal spinal cord" and [**41]  
"thus, it is easy to understand why excessive 
longitudinal traction results in marked stretching of the 
vertebral column and rupture of the dura." Id. The coup 
de grace came when counsel explained that the Volpe 
text equated excessive traction and stretching and 
rupture of the dura with "the 'snap' often heard at 
delivery of the after[-]coming head in such cases." Id. at 
73.

We find that the admission of the hearsay evidence from 
the Volpe text was extremely prejudicial.11 It suggested 

11 Defendants also argue that the court's restriction of their use 
of authoritative obstetrical textbooks with Dr. Debbs "stands in 
sharp contrast" to the "unlimited license" afforded the 
Charltons with the Volpe text. Brief of Dr. Troy, HAN, and 
Crozer at 50-51. They contend that this disparate treatment 
exacerbated the prejudice from the improper use of the Volpe 
text, and that they should have been permitted to ask Dr. 
Debbs how the authoritative obstetrical texts informed his 
opinion that ultrasound was not required in the circumstances 
herein. See Hospital's brief at 52; Brief of Dr. Troy, HAN, and 
Crozer at 51.

We have concluded that the trial court committed reversible 
error in permitting the Charltons to use the Volpe text to cross-
examine Dr. Troy without first establishing that he found the 
text authoritative, and then in permitting its contents to be read 
to the jury as substantive evidence. We find unpersuasive 
Defendants' argument that the trial court's limitation of their 
use of the obstetrical textbooks with Dr. Debbs somehow 
exacerbated the prejudicial effect of the Volpe text. 
Defendants sought to use the textbooks to establish that 
ultrasound was not the standard of care; the Volpe text linked 
a snapping sound to the use of excessive traction at delivery.

Moreover, Defendants were permitted to elicit testimony 
establishing that the authoritative obstetrical textbooks 
informed Dr. Debbs' opinion that ultrasound was not the 
standard of care. Dr. Debbs testified without objection: "There 
is nothing in the literature that [Dr. Troy] did not do for this twin 
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that Dr. Troy negligently employed too much traction 
 [*42]  and ruptured the dura, as evidenced by the 
"popping" sound. As the trial court recognized in ruling 
pretrial on the motion in limine, the "snapping" or 
"popping" sound heard during delivery was "the core, or 
the crux of the entire case." N.T., 1/8/18, at 54-55. The 
excerpts from the Volpe text tended to support the 
Charltons' theory that the injury to G.C. was caused by 
Dr. Troy's negligence during delivery, rather than in 
utero as the defense maintained. Furthermore, although 
Dr. Clancy alluded to literature describing a "snapping" 
sound associated with the tearing of the dura during the 
delivery of an infant's head, the excerpts from the Volpe 
text specifically [**42]  linked that sound to excessive 
traction. See N.T., 1/10/18, at 160-61 (emphasis 
added). It is unclear from the context whether Volpe was 
describing traction on an infant's head, feet, or the 
spinal cord itself. However, words such as "excessive 
longitudinal traction" likely would have resonated with 
the jury, and lent credence to Dr. Hamar's alternative 
theory that Dr. Troy used too much traction on the 
infant's properly-flexed head, the very theory that we 
concluded was not legally supported by the Charltons' 
expert testimony.

In sum, because the error in the admission of this 
evidence was "of such consequence that, like a dash of 
ink in a can of milk, it cannot be strained out, the only 
remedy, so that justice may not ingest a tainted fare, is 
a new trial."12 Deeds v. Univ. of Pa. Med. Ctr., 2015 

delivery that is recommended on a national level, on a local 
level, and on an international level for a twin delivery under 
circumstances of Ms. Charlton's pregnancy. He completely 
complied with all of the standards of care." N.T., 1/17/18, at 
47-48. In addition, Dr. Debbs testified that the ACOG bulletin, 
conceded by Dr. Hamar to be authoritative, did not mention 
that ultrasound should be performed in the course of a twin 
delivery. Id. at 97. The Charltons objected when Defendants 
asked Dr. Debbs if "Williams's textbook, which we have in the 
courtroom, the book that is most prevalent, does that suggest 
the use of an ultrasound in a twin delivery?" Id. at 93. After a 
discussion at sidebar, the trial court ruled that Defendants 
could ask Dr. Debbs if "These textbooks Williams, Creasy and 
Resnik, and Gabbe, did they help you form the basis of your 
opinion, Doctor, that an ultrasound is not required in this 
context?" Id. at 101-02. Dr. Debbs responded in the affirmative 
to the question. Although Dr. Debbs was not permitted to 
explain further, we do not find that the trial court abused its 
discretion in this regard. See Aldridge v. Edmunds, 561 Pa. 
323, 750 A.2d 292, 297 (Pa. 2000) (recognizing that since 
experts may rely on authoritative publications in formulating 
their opinions, they may briefly reference such materials to 
explain the reasons underlying their opinions).

PA Super 21, 110 A.3d 1009, 1014 (Pa.Super. 2015) 
(quoting Lobalzo v. Varoli, 409 Pa. 15, 185 A.2d 557, 
561 (Pa. 1962)).

Accordingly, we vacate the judgment and remand for a 
new trial.

Judgment vacated. Case remanded for a new trial. 
Jurisdiction relinquished.

Judgment Entered.

Date: 7/16/20

End of Document

12 In light of our disposition, there is no need to address the 
remaining issues.
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Core Terms

commerce, gun, interstate, lawsuit, qualified-civil-
liability, firearm, Gun-Industry, ammunition, 
manufacturer, misuse, proximate, common-law, 
handgun, seller, entrustment, enumerated, killed, 
sovereignty, dictates, shooting, caveat, municipalities, 
extinguished, intercourse, nuisance, violence, chamber, 
canon, Arms

Case Summary

Overview

HOLDINGS: [1]-Parents' suit alleging that a gun 
manufacturer and distributor were negligent and strictly 
liable for manufacturing and/or selling a defective 
handgun that caused their son's death due to a design 
defect from the lack of a safety feature to disable it 
without the clip attached was erroneously dismissed 
under the Protection of Lawful Commerce in Arms Act 
(PLCAA), 15 U.S.C.S. § 7903(5), because the PLCAA 
was unconstitutional; [2]-Congress had no power to 
pass the PLCAA because it was tort reform as by 
defining a "qualified-civil-liability action," Congress 
pronounced substantive rules of common law and thus 
exercised a police power reserved for the States under 
the Tenth Amendment; [3]-Further, the PLCCA's 
exceptions to the definition of "qualified civil liability 
action" only allowed suits based on state or federal 
statutes, thus inappropriately abolishing common law.

Outcome
Order reversed, case remanded for entry of a 
declaratory judgment in plaintiffs' favor.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Evidence > Inferences & Presumptions > Inferences

Civil Procedure > ... > Responses > Defenses, 
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Demurrers & Objections > Demurrers

HN1[ ]  Standards of Review, De Novo Review

When an appellate court rules on whether preliminary 
objections in the nature of a demurrer were properly 
sustained, the standard of review is de novo, and the 
scope of review is plenary. Appellate courts affirm an 
order sustaining preliminary objections only when, 
based on the facts pleaded, it is clear and free from 
doubt that the complainant will be unable to prove facts 
legally sufficient to establish a right to relief. Also, 
appellate courts must accept as true all well-pleaded, 
material, and relevant facts alleged in the complaint and 
every inference that is fairly deducible from those facts.

Governments > Legislation > Interpretation

HN2[ ]  Legislation, Interpretation

Where the language of a federal statute is clear and 
unambiguous, statutory analysis begins, and pretty 
much ends, with the text.

Civil Procedure > ... > Jurisdiction > Jurisdictional 
Sources > Statutory Sources

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN3[ ]  Jurisdictional Sources, Statutory Sources

Section 7902 of the Protection of Lawful Commerce in 
Arms Act dictates that a qualified-civil-liability action 
may not be brought in any federal or state court against 
members of the gun industry. Such a lawsuit shall be 
immediately dismissed by the court in which the action 
was brought or is currently pending. 15 U.S.C.S. § 
7902.

Criminal Law & Procedure > ... > Firearms 
Licenses > Businesses > Sales

HN4[ ]  Businesses, Sales

Courts that have considered the Protection of Lawful 
Commerce in Arms Act (PLCAA) agree that if (1) none 
of the 15 U.S.C.S. § 7903 six exceptions apply, (2) the 
plaintiff or a third party commits any crime with the 

firearm or ammunition at issue, and (3) that firearm or 
ammunition has crossed state lines, then the PLCAA 
immunizes the gun industry from a plaintiff's lawsuit.

Antitrust & Trade Law > Regulated 
Practices > Private Actions

HN5[ ]  Regulated Practices, Private Actions

The definition of qualified-civil-liability action in the 
Protection of Lawful Commerce in Arms Act (PLCAA), 
15 U.S.C.S. § 7903, does not mention cause of action, 
theory of liability, count, or claim. Instead, Congress 
defined qualified-civil-liability action as a civil action or 
proceeding or an administrative proceeding. 15 
U.S.C.S. § 7903(5)(A). Thus, the term refers to a 
plaintiff's lawsuit or proceeding as a whole, not to 
specific causes of action advanced within that lawsuit. If 
a plaintiff's civil action falls within an exception to the 
definition of qualified-civil-liability action, the civil action 
is not a qualified-civil-liability action. The PLCAA 
commands trial courts to dismiss a qualified-civil-liability 
action that is pending on October 26, 2005, but 15 
U.S.C.S. § 7902(b) makes no mention of causes of 
action. Nor does the definition of qualified-civil-liability 
action. 15 U.S.C.S. § 7903(5)(A).

Governments > Legislation > Interpretation

HN6[ ]  Legislation, Interpretation

When Congress includes particular language in one 
section of a statute but omits it in another section of the 
same Act, it is generally presumed that Congress acts 
intentionally and purposely in the disparate inclusion or 
exclusion. Thus, the plain text of the Protection of 
Lawful Commerce in Arms Act (PLCAA), 15 U.S.C.S. § 
7903, dictates that either the gun industry has immunity 
from the entire lawsuit or no immunity at all. The Act 
does not immunize the industry from individual causes 
of action.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > Sherman Act

HN7[ ]  Private Actions, Sherman Act

The Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. § 7903, requires dismissal of a plaintiff's entire 
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lawsuit if the facts of the case meet the definition of a 
qualified-civil-liability action.

Antitrust & Trade Law > Regulated 
Practices > Private Actions

HN8[ ]  Regulated Practices, Private Actions

Regarding the "criminal or unlawful misuse" that brings 
a lawsuit within the general definition of a qualified-civil-
liability action, the term "unlawful misuse" means 
conduct that violates a statute, ordinance, or regulation 
as it relates to the use of a firearm or ammunition. 15 
U.S.C.S. § 7903(9). Any crime will suffice, even the 
unlawful possession of the gun itself.

Governments > Legislation > Interpretation

HN9[ ]  Legislation, Interpretation

Section 7901(b)(1) of the Protection of Lawful 
Commerce in Arms Act (PLCAA)indicates that one of 
Congress's goals under the PLCAA is to prohibit causes 
of action against the gun industry for the harm solely 
caused by the criminal or unlawful misuse of firearm 
products or ammunition products by others. 15 U.S.C.S. 
§ 7901(b)(1). However, courts cannot rely on the 
findings and purposes of the Act to override plain text of 
its operable sections.

Governments > Legislation > Interpretation

HN10[ ]  Legislation, Interpretation

Congressional findings and purposes are not law; only a 
statute's operable sections are law.

Governments > Legislation > Interpretation

HN11[ ]  Legislation, Interpretation

Recitals which are simply a preamble to an act do not 
constitute an exertion of the will of Congress which is 
legislation, but a recital of considerations, which, in the 
opinion of Congress, existed and justified the 
expression of its will in the present act. Thus, while 
findings and purposes may assist a court in deciding if 

Congress legislated constitutionally, that section does 
not trump a law's unambiguous, operative terms.

Governments > Legislation > Interpretation

HN12[ ]  Legislation, Interpretation

Courts may not consider the intentions of individual 
Members of Congress when interpreting unambiguous 
text, even if that text produces a result that the drafters 
failed to anticipate.

Torts > ... > Causation > Proximate 
Cause > Foreseeability of Harm

HN13[ ]  Proximate Cause, Foreseeability of Harm

Exception (v) seemingly allows lawsuits to proceed if the 
firearm or ammunition was used as intended or in a 
reasonably foreseeable manner. 15 U.S.C.S. § 
7903(5)(A)(v). This Exception, however, contains a 
critical caveat that if the discharge of the product was 
caused by a volitional act that constituted a criminal 
offense, then such act shall be considered the sole 
proximate cause of any resulting death, personal 
injuries, or property damage. That caveat renders 
Exception (v) toothless, because all criminal offenses 
require a volitional act. This is true even when the result 
of that act is unintentional.

Antitrust & Trade Law > Regulated 
Practices > Private Actions

HN14[ ]  Regulated Practices, Private Actions

A caveat in Exception (v) dictates that the Protection of 
Lawful Commerce in Arms Act, 15 U.S.C.S. § 7903(5), 
triggering offense must also be deemed the sole 
proximate cause of the harm.

Governments > Legislation > Interpretation

HN15[ ]  Legislation, Interpretation

The criminal act that implicates the definition of a 
qualified-civil-liability action under the Protection of 
Lawful Commerce in Arms Act, 15 U.S.C.S. § 7903(5), 
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will also always be a violation criminal act that nullifies 
Exception (v).

Constitutional Law > ... > Case or 
Controversy > Constitutional 
Questions > Abstention

Governments > Legislation > Interpretation

Constitutional Law > ... > Case or 
Controversy > Constitutional Questions > Necessity 
of Determination

HN16[ ]  Constitutional Questions, Abstention

When the canon of statutory construction of 
constitutional avoidance applies, even the plain text of a 
statute may yield to a presumption that the legislature 
does not willingly test constitutional limits. Unless 
Congress conveys its purpose clearly, it will not be 
deemed to have significantly changed the federal-state 
balance. If a statute is susceptible of two constructions, 
by one of which grave and doubtful constitutional 
questions arise and by the other of which such 
questions are avoided, the courts' duty is to adopt the 
latter.

Governments > Courts > Common Law

HN17[ ]  Courts, Common Law

All applications of the Protection of Lawful Commerce in 
Arms Act, 15 U.S.C.S. §§ 7901-7903, raise grave and 
doubtful constitutional questions, because it 
extinguishes every cause of action at common law.

Governments > Courts > Common Law

HN18[ ]  Courts, Common Law

The Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. §§ 7901-7903, only permits a lawsuit to 
proceed if the gun industry violates a state or federal 
statute. The six exceptions do not involve any common-
law causes of action.

Antitrust & Trade Law > Regulated 

Practices > Private Actions

HN19[ ]  Regulated Practices, Private Actions

Exception (i) under the Protection of Lawful Commerce 
in Arms Act purportedly allows lawsuits against a gun-
industry "transferor" if the Federal Government convicts 
it of transferring a firearm, knowing that such firearm will 
be used to commit a crime of violence or drug trafficking 
crime, 18 U.S.C.S. § 924(h), or after any State convicts 
the transferor under a comparable or identical state 
felony law. 15 U.S.C.S. § 7903(5)(A)(i). Thus, the 
victim's harm must be directly caused by the conduct of 
which the transferee is so convicted.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

Torts > ... > Proof > Violations of Law > Statutes

HN20[ ]  Types of Negligence Actions, Negligent 
Entrustment

Exception (ii) under the Protection of Lawful Commerce 
in Arms Act authorizes actions brought against a seller 
for negligent entrustment or negligence per se. 15 
U.S.C.S. § 7903(5)(A)(ii). Congress therefore set a 
national, statutory standard for the gun industry, if a 
plaintiff alleges negligent entrustment.

Governments > Courts > Common Law

HN21[ ]  Courts, Common Law

Exception (iii) under the Protection of Lawful Commerce 
in Arms Act permits actions to proceed if based on a 
state or federal statute applicable to the sale or 
marketing of the product. 15 U.S.C.S. § 7903(5)(A)(iii). 
This exception is not based upon common-law claims.

Business & Corporate 
Compliance > ... > Breach > Breach of Contract 
Actions > Assumpsit

HN22[ ]  Breach of Contract Actions, Assumpsit

Exception (iv) under the Protection of Lawful Commerce 
in Arms Act allows lawsuits based on breach of contract 
and warranty relating to the sale of firearms. 15 
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U.S.C.S. § 7903(5)(A)(iv). This exception requires 
plaintiffs to prove statutory violations, because all 50 
States have adopted the Uniform Commercial Code. 
Contracts and warranties regarding the gun industry's 
qualified products, 15 U.S.C.S. § 7903(5)(A), are not 
subject to the common law, as those qualified products 
are also goods under the UCC. Thus, the UCC applies 
to any action for breach of contract or warranty in 
connection with the purchase of a qualified product, 15 
U.S.C.S. § 7903(5)(A)(iv), not the common law of 
assumpsit. Exception (v) never preserves the common 
law of product defect.

Antitrust & Trade Law > Regulated 
Practices > Private Actions

HN23[ ]  Regulated Practices, Private Actions

Exception (vi) under the Protection of Lawful Commerce 
in Arms Act permits the Attorney General of the United 
States to bring lawsuits based upon chapter 44 of Title 
18 or chapter 53 of Title 26. 15 U.S.C.S. § 
7903(5)(A)(vi).

Governments > Courts > Common Law

HN24[ ]  Courts, Common Law

The Protection of Lawful Commerce in Arms Act 
(PLCAA), 15 U.S.C.S. § 7901-7903, grants total 
immunity from common-law liability to the gun industry. 
Congress has dictated that responsibility under state tort 
law must fall solely on criminals and the victims of gun 
injuries whenever the PLCAA applies.

Constitutional Law > Congressional Duties & 
Powers > Reserved Powers

HN25[ ]  Congressional Duties & Powers, Reserved 
Powers

The Tenth Amendment and Congress's Article I powers 
are interrelated. They, along with other constitutional 
provisions, create the system known as federalism and 
checks and balances within the government. Federalism 
divides sovereign authority between the Federal 
Government and the States, based on the unique 
insight of the Founders that freedom is enhanced by the 
creation of two governments, not one.

Governments > Federal Government > US 
Congress

HN26[ ]  Federal Government, US Congress

If the Constitution does not explicitly provide Congress 
with authority to pass a bill, then Congress may not 
enact it. In short, a law beyond the power of Congress, 
for any reason, is no law at all.

Governments > Police Powers

HN27[ ]  Governments, Police Powers

Courts always have rejected readings of the 
Constitution of the United States that would permit 
Congress to exercise a police power. Federalism 
secures to citizens the liberties that derive from the 
diffusion of sovereign power.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Commerce With 
Other Nations

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

Constitutional Law > Congressional Duties & 
Powers > Necessary & Proper Clause

HN28[ ]  Commerce Clause, Commerce With Other 
Nations

U.S. Const. art. I gives Congress the power to enact 
certain types of laws, including statutes that regulate 
Commerce with foreign Nations, and among the several 
States. U.S. Const. art. I, § 8 cl. 3.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Commerce With 
Other Nations

Transportation Law > Interstate 
Commerce > Definition of Commerce

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations
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HN29[ ]  Commerce Clause, Commerce With Other 
Nations

Commerce under U.S. Const. art. I, § 8 cl. 3, 
undoubtedly, is traffic, but it is something more: it is 
intercourse. It describes the commercial intercourse 
between nations, and parts of nations, in all its 
branches, and is regulated by prescribing rules for 
carrying on that intercourse. This definition of commerce 
ensures that the authority of the Federal Government 
may not be pushed to such an extreme as to destroy the 
distinction, which the Commerce Clause itself 
establishes, between commerce among the several 
States and the internal concerns of a State. That 
distinction between what is national and what is local in 
the activities of commerce is vital to the maintenance of 
our federal system.

Constitutional Law > Congressional Duties & 
Powers > Reserved Powers

HN30[ ]  Congressional Duties & Powers, Reserved 
Powers

Under the Tenth Amendment of the Bill of Rights, local 
matters fall under the authority of the individual States.

Constitutional Law > Separation of Powers

Governments > Courts > Authority to Adjudicate

HN31[ ]  Constitutional Law, Separation of Powers

Under the tripartite system with built-in checks and 
balances, when a litigant claims a federal statute is 
unconstitutional, only the courts may decide whether 
Congress had the constitutional authority to pass the 
challenged law.

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

Governments > Courts > Authority to Adjudicate

Constitutional Law > Separation of Powers

HN32[ ]  Case or Controversy, Constitutionality of 
Legislation

When confronting a challenge to the constitutionality of 
a statute on the grounds that Congress exceeded its 
enumerated powers, the Federal Government must 
show that a constitutional grant of power authorizes 
each of its actions. Such a showing does not apply to 
the States, because the Constitution is not the source of 
their power state governments do not need 
constitutional authorization to act. Proper respect for a 
coordinate branch of the government requires that 
courts strike down an act of Congress only if the lack of 
constitutional authority to pass the act in question is 
clearly demonstrated. Judicial deference in matters of 
policy cannot become abdication in matters of law. The 
powers of the legislature are defined and limited; and 
that those limits may not be mistaken, or forgotten, the 
Constitution is written.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Prohibition of 
Commerce

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

HN33[ ]  Commerce Clause, Intrastate Commerce

Congress needs only a rational basis for concluding that 
the regulated activity substantially affects interstate 
commerce. But it must be "activity" affecting commerce 
that is regulated. Simply because Congress may 
conclude that a particular activity substantially affects 
interstate commerce does not necessarily make it so. 
Whether particular operations affect interstate 
commerce sufficiently to come under the constitutional 
power of Congress to regulate them is ultimately a 
judicial rather than a legislative question, and can be 
settled finally only by the courts.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce

Constitutional Law > ... > Commerce 
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Clause > Interstate Commerce > Tests

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Prohibition of 
Commerce

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

HN34[ ]  Commerce Clause, Intrastate Commerce

Under the Commerce Clause, Congress may only 
regulate activity that falls into one of three categories: 
First, Congress may regulate the use of the channels of 
interstate commerce. Second, Congress is empowered 
to regulate and protect the instrumentalities of interstate 
commerce, or persons or things in interstate commerce, 
even though the threat may come only from intrastate 
activities. Finally, Congress's commerce authority 
includes the power to regulate those activities having a 
substantial relation to interstate commerce, i.e., those 
activities that substantially affect interstate commerce.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce

Governments > Police Powers

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

HN35[ ]  Commerce Clause, Intrastate Commerce

Although Congress is not required to make formal 
findings as to the substantial burdens that an activity 
has on interstate commerce, congressional findings 
enable courts to evaluate the legislative judgment that 
the activity in question substantially affected interstate 
commerce. The court's determination whether an 
intrastate activity is commercial or noncommercial may 
in some cases result in legal uncertainty. The 
Constitution mandates this uncertainty by withholding 
from Congress a plenary police power that would 
authorize enactment of every type of legislation.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Commerce With 
Other Nations

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Prohibition of 
Commerce

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce

HN36[ ]  Commerce Clause, Commerce With Other 
Nations

Whether a rational link between the congressionally 
regulated activity and interstate commerce exists 
presents a pure question of constitutional law for the 
courts. In assessing that connection, we may not pile 
inference upon inference in a manner that would convert 
Congressional Commerce Clause authority to a general 
police power of the sort held only by the States.

Business & Corporate 
Compliance > ... > Transportation Law > Interstate 
Commerce > State Powers

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Commerce With 
Other Nations

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Prohibition of 
Commerce

HN37[ ]  Interstate Commerce, State Powers

The allocation of power contained in the Commerce 
Clause, for example, authorizes Congress to regulate 
interstate commerce directly; it does not authorize 
Congress to regulate state governments' regulation of 
interstate commerce.

Constitutional Law > Separation of Powers

HN38[ ]  Constitutional Law, Separation of Powers
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Congress has no permissible authority to infringe upon 
a State's decision of which branch of government it 
chooses to make law.

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

HN39[ ]  Case or Controversy, Constitutionality of 
Legislation

When no enumerated power authorizes Congress to 
pass a certain law, that law may not be enacted, even if 
it would not violate any of the express prohibitions in the 
Bill of Rights or elsewhere in the Constitution. In cases 
such as this, courts do not ask whether the law is 
rationally related to a legitimate governmental interest, 
as they would under the Fifth Amendment.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Prohibition of 
Commerce

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

HN40[ ]  Commerce Clause, Intrastate Commerce

It is difficult to lay down a definite rule marking the 
division lines between intrastate activity and interstate 
commerce to determine with precision and exactness in 
each case as it arises whether the injured person was or 
was not engaged in interstate commerce. To hold the 
scales evenly balanced, so as not to unduly limit the 
powers of Congress on one hand, nor yet encroach 
upon the proper exercise of state jurisdiction on the 
other, is not an easy task for any court. But there must 
be a division line at some point in each case, and the 
facts must be the guide to determine where that line 
shall be drawn. Jurisprudence makes clear that 
Congress may not draw the division line for itself. 
Otherwise, every federal law would survive judicial 
review under the Commerce Clause, because Congress 
will eventually rationalize vesting all governmental 

authority in itself.

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

Governments > Courts > Authority to Adjudicate

HN41[ ]  Case or Controversy, Constitutionality of 
Legislation

In our constitutional system, only the courts may 
determine whether Congress has acted within the scope 
of its enumerated powers. In reviewing any statute, 
courts are clothed by the Constitution with complete 
judicial power and, by the very nature of the power, 
required to ascertain and apply the law to the facts and 
to apply the Constitution and reject the inferior statute 
whenever the two conflict.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Commerce With 
Other Nations

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Prohibition of 
Commerce

HN42[ ]  Commerce Clause, Commerce With Other 
Nations

Whether a law regulates an industry engaged in 
interstate or foreign commerce is not one of the three 
categories of Congressional authority under the 
Commerce Clause. Whether a law regulates private 
activity that substantially affects interstate commerce is. 
Merely because a statute impacts an interstate industry, 
does not automatically mean that statute regulates 
activity substantially affecting interstate commerce.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce
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Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

HN43[ ]  Commerce Clause, Intrastate Commerce

There is a beginning and an ending point to 
Congressional authority over activities that substantially 
affect interstate commerce. Eventually, interstate 
commerce must cease, because all commerce has 
ceased. The federal regulatory power ceases when 
interstate commercial intercourse ends. At that point, 
the activity surrounding the use or misuse of products 
reverts to a local matter, subject to state, not federal, 
regulation.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Intrastate 
Commerce

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > Limitations

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

HN44[ ]  Commerce Clause, Intrastate Commerce

Although activities may be intrastate in character when 
separately considered, if they have such a close and 
substantial relation to interstate commerce that their 
control is essential or appropriate to protect that 
commerce from burdens and obstructions, Congress 
cannot be denied the power to exercise that control. But 
Congressional power must be considered in the light of 
our dual system of government and may not be 
extended so as to embrace effects upon interstate 
commerce so indirect and remote that to embrace them, 
in view of our complex society, would effectually 
obliterate the distinction between what is national and 
what is local and create a completely centralized 
government. The question is necessarily one of degree.

Constitutional Law > ... > Commerce 
Clause > Interstate Commerce > Tests

HN45[ ]  Interstate Commerce, Tests

The filing of a state lawsuit, in state court, based on 
state tort law, is in no sense an economic activity that 
might, through repetition elsewhere, substantially affect 

any sort of interstate commerce. Even where the lawsuit 
involves parties from different states, that lawsuit does 
not become interstate commerce. It is interstate 
litigation.

Torts > ... > Elements > Causation > Causation in 
Fact

Torts > ... > Elements > Causation > Proximate 
Cause

HN46[ ]  Causation, Causation in Fact

A defendant's conduct is a proximate cause of the 
plaintiff's harm where the conduct was a substantial 
factor in bringing about the harm inflicted upon a 
plaintiff.

Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > Erie Doctrine

HN47[ ]  Federal & State Interrelationships, Erie 
Doctrine

In Erie R.R. Co. v. Tompkins, the Supreme Court of the 
United States said that Congress has no power to 
declare substantive rules of common law applicable in a 
State whether they be local in their nature or general, be 
they commercial law or a part of the law of torts.

Governments > Courts > Authority to Adjudicate

HN48[ ]  Courts, Authority to Adjudicate

Supervision over either the legislative or the judicial 
action of the States is in no case permissible except as 
to matters by the Constitution specifically authorized or 
delegated to the United States. Any interference with 
either, except as thus permitted, is an invasion of the 
authority of the States.

Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > Federal Common Law

HN49[ ]  Federal & State Interrelationships, Federal 
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Common Law

There is no federal common law, because, (1) Congress 
has no power to declare substantive rules of common 
law and (2) no clause in the Constitution purports to 
confer such a power upon the federal courts.

Constitutional Law > Congressional Duties & 
Powers > Reserved Powers

HN50[ ]  Congressional Duties & Powers, Reserved 
Powers

The definition of qualified-civil-liability action, 15 
U.S.C.S. § 7903(5), is unconstitutional under the Tenth 
Amendment and without the force or effect of law.

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Preservation for Review

HN51[ ]  Reviewability of Lower Court Decisions, 
Preservation for Review

An appellate court may affirm the trial court's order on 
any valid basis.

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN52[ ]  Fundamental Rights, Right to Bear Arms

The Second Amendment safeguards the right of the 
people to keep and bear Arms. U.S. Const. amend. II.

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN53[ ]  Fundamental Rights, Right to Bear Arms

"People" in the Second Amendment, refers to a class of 
persons who are part of a national community or who 
have otherwise developed sufficient connection with this 
country, that is, all Americans.

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN54[ ]  Fundamental Rights, Right to Bear Arms

Like most rights, the right secured by the Second 
Amendment is not unlimited. The right to keep and bear 
arms does not include a right to make and sell defective 
arms or ammunition, to engage in negligent design or 
marketing, to fail to warn consumers or end users of 
latent dangers within a product, or to otherwise inflict 
public nuisance within the several States. There is no 
constitutional right to negligently or defectively 
manufacture or sell firearms or ammunition.

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

Governments > Legislation > Severability

HN55[ ]  Case or Controversy, Constitutionality of 
Legislation

If Congress would not have enacted a statute's 
constitutional provisions without its unconstitutional 
terms, then the constitutional provisions are not 
severable; the entire statute must be declared 
unconstitutional.

Counsel: James Patrick McGraw III, Pittsburgh, for 
Appellants.

Jonathan Elias Lowy, Washington, for Appellant.

Christopher Renzulli, White Plains, for Appellees.

John Karl Greiner, Greensburg, for Appellee.

John J. Hare, Greensburg, for Appellee.

Christopher Renzulli, White Plains, NY, for Appellee.

Scott C. Allan. White Plains, NY, for Appellee.

Judges: BEFORE: BENDER, P.J.E., KUNSELMAN, J., 
and MUSMANNO, J. OPINION BY KUNSELMAN, J.
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Opinion by: KUNSELMAN

Opinion

OPINION BY KUNSELMAN, J.:

In this appeal, we must decide whether the trial court 
erred by finding that a federal statute, the Protection of 
Lawful Commerce in Arms Act of 2005 ("the PLCAA"), 
15 U.S.C. §§ 7901-7903, bars a state lawsuit arising 
from the shooting death of Mark and Leah Gustafson's 
13-year-old son, James Robert ("J.R.") Gustafson. The 
Gustafsons claim that the PLCAA should not apply to 
their lawsuit or, alternatively, that it is unconstitutional.

On March 20, 2016, J.R. Gustafson and his 14-year-old 
friend visited a Westmoreland County home owned by 
Joshua Hudec.1 J.R.'s friend obtained Mr. Hudec's 
Springfield Armory, semiautomatic handgun, model XD-
9. See Gustafsons' Complaint at 5. The friend removed 
the handgun's clip and therefore believed it "was 
unloaded, because . . . there were no adequate 
indicators or warnings to inform him that a live round 
remained in the chamber." Id. at 6.

"Thinking the handgun was unloaded, the boy pulled the 
trigger." Id. The chambered bullet [*2]  fired and 
unintentionally killed J.R. The District Attorney of 
Westmoreland County charged J.R.'s friend with general 
homicide under the Pennsylvania Crimes Code. The 
friend eventually pleaded delinquent to involuntary 
manslaughter2 in juvenile court.

Mark and Leah Gustafson, as Administrators of J.R.'s 
estate and in their own right as surviving kin, then sued 

1 We take these facts from the Gustafsons' complaint, because 
the trial court sustained the defendants' preliminary objections 
in the nature of a demurrer. Hence, we must accept the 
Gustafsons' factual allegations as true for purposes of this 
appeal. See Mazur v. Trinity Area Sch. Dist., 599 Pa. 232, 
961 A.2d 96 (Pa. 2008). The complaint does not indicate what 
role, if any, Mr. Hudec played in these events or whether he 
was at home when they occurred.

2 18 Pa.C.S.A. § 2504(a).

Springfield Armory, Inc. and Saloom Department Store 
("Gun-Industry Defendants").3 The Gustafsons asserted 
that, under the common law of Pennsylvania, the Gun-
Industry Defendants were negligent and strictly liable for 
manufacturing and/or selling the defective handgun that 
caused their son's death. See id. at 13-25. They alleged 
a design defect, because the gun lacked a safety 
feature to disable it from firing without the clip attached. 
They believe this defect, along with the 14-year-old 
friend's criminal misuse of the handgun, caused J.R.'s 
death. The Gustafsons also averred the Gun-Industry 
Defendants did not adequately warn the 14-year-old that 
a live round was still in the chamber after he had 
removed the clip.

After receiving the complaint, the Gun-Industry 
Defendants immediately sought dismissal of the action 
through preliminary [*3]  objections in the nature of a 
demurrer.4 They asserted immunity from all of the 
Gustafsons' common-law causes of action. See 
Preliminary Objections at 5. The Gun-Industry 
Defendants argued the PLCAA prevented the trial court 
from holding them civilly liable for J.R.'s death, even if 
the Gustafsons could convince a jury the Defendants 
had committed torts under Pennsylvania law.

The Gustafsons responded that the PLCAA does not 
apply here. In the alternative, they argued the Act is 
unconstitutional, because it (1) overrides Tenth 
Amendment principles of federalism, (2) cannot be 
sustained under the Commerce Clause,5 and (3) 
violates the Fifth Amendment. Upon learning of the 

3 Springfield Armory, which made the gun, has its principal 
place of business and incorporation in Illinois. Springfield 
Armory did not contest the trial court's in personam 
jurisdiction. Saloom Department Store, the Pennsylvania 
corporation that sold the handgun, operates in Westmoreland 
County. All parties agree they are a "Manufacturer" and a 
"Seller" as Congress defined those terms in the PLCAA.

4 The Gun-Industry Defendants' assertion of immunity was 
premature, and they erroneously raised it as a preliminary 
objection. The Pennsylvania Rules of Civil Procedure require 
defendants to raise affirmative defenses, such as immunity 
from a lawsuit, as new matter in their answer to a complaint. 
See Pa.R.C.P. 1030(a). However, because the Gustafsons did 
not file a preliminary objection to the Gun-Industry Defendants' 
preliminary objections in the nature of a demurrer, they waived 
any objection to the Defendants' procedural error. Thus, the 
issues of PLCAA immunity and the Act's constitutionality are 
properly before us in this appeal.

5 U.S. Const. art. I, § 8. cl. 3.
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Gustafsons' constitutional attacks against its statute, the 
United States of America ("Federal Government") 
intervened to defend the PLCAA. It claimed Congress 
properly enacted the PLCAA under the Commerce 
Clause and Bill of Rights.

The trial court concluded the PLCAA barred all of the 
Gustafsons' causes of action, upheld the Act as being 
constitutional, and sustained the preliminary objections. 
This timely appeal followed.

The Gustafsons raise two appellate issues:
1. Does [the PLCAA] bar [their] claims?

2. Does the United States Constitution permit [the] 
PLCAA [*4]  to bar Pennsylvania courts from 
applying Pennsylvania law to provide [them] civil 
justice?

Gustafsons' Brief at 3.

Our scope and standard of review are the same for both 
issues. HN1[ ] "When an appellate court rules on 
whether preliminary objections in the nature of a 
demurrer were properly sustained, the standard of 
review is de novo, and the scope of review is plenary." 
Mazur v. Trinity Area Sch. Dist., 599 Pa. 232, 961 
A.2d 96, 101 (Pa. 2008). We affirm an order sustaining 
preliminary objections "only when, based on the facts 
pleaded, it is clear and free from doubt that the 
complainant will be unable to prove facts legally 
sufficient to establish a right to relief." Id. Also, this 
Court "must accept as true all well-pleaded, material, 
and relevant facts alleged in the complaint and every 
inference that is fairly deducible from those facts." Id.

I.

First, we consider whether the trial court correctly 
concluded that the text of the PLCAA bars the 
Gustafsons' lawsuit. HN2[ ] Where, as here, the 
language of a federal statute is clear and unambiguous, 
statutory analysis "begins, and pretty much ends, with 
the text." Lomax v. Ortiz-Marquez, 590 U.S.    ,    , 140 
S. Ct. 1721, 1724, 2020 U.S. LEXIS 3145, 207 L. Ed. 2d 
132 (2020).

HN3[ ] Congress divided the PLCAA into three 
sections: Section 7901 (findings and purposes), Section 
7902 (the operable provisions), and Section 7903 (the 
definitional provisions). Section 7902 dictates that a 
"qualified-civil-liability [*5]  action may not be brought in 
any federal or state court" against members of the gun 
industry. Such a lawsuit "shall be immediately dismissed 

by the court in which the action was brought or is 
currently pending." 15 U.S.C. § 7902. To determine 
which types of lawsuits Congress mandated that courts 
dismiss, we turn to Section 7903 to ascertain the 
meaning of "qualified-civil-liability action."

Congress defined "qualified-civil-liability action," as any:

civil action or proceeding or an administrative 
proceeding brought by any person against a 
manufacturer or seller of a [firearm or an 
ammunition that moved through interstate 
commerce] for damages, punitive damages, 
injunctive or declaratory relief, abatement, 
restitution, fines, or penalties, or other relief, 
resulting from the criminal or unlawful misuse of 
[that firearm or ammunition] by the [plaintiff] or a 
third party, but shall not include (i) an action 
brought against a transferor convicted under 
section 924(h) of Title 18, or a comparable or 
identical State felony law, by a party directly 
harmed by the conduct of which the transferee is so 
convicted; (ii) an action brought against a seller for 
negligent entrustment or negligence per se; (iii) an 
action in which a manufacturer [*6]  or seller of a 
qualified product knowingly violated a State or 
Federal statute applicable to the sale or marketing 
of the [firearm or ammunition], and the violation was 
a proximate cause of the harm for which relief is 
sought . . . (iv) an action for breach of contract or 
warranty in connection with the purchase of the 
product; (v) an action for death, physical injuries or 
property damage resulting directly from a defect in 
design or manufacture of the [firearm or 
ammunition], when used as intended or in a 
reasonably foreseeable manner, except that where 
the discharge of the [firearm or ammunition] was 
caused by a volitional act that constituted a criminal 
offense, then such act shall be considered the sole 
proximate cause of any resulting death, personal 
injuries or property damage; or (vi) an action or 
proceeding commenced by the Attorney General [of 
the United States] to enforce the provisions of 
chapter 44 of Title 18 or chapter 53 of Title 26 [of 
the United States Code].

15 U.S.C. § 7903(5)(A) (emphasis added).

HN4[ ] To date, all courts that have considered the 
PLCAA agree that if (1) none of those six exceptions 
apply, (2) the plaintiff or a third party commits any crime 
with the firearm or ammunition at [*7]  issue, and (3) that 
firearm or ammunition has crossed state lines, then the 
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PLCAA immunizes the gun industry from a plaintiff's 
lawsuit. However, if one or more of the exceptions 
applies, courts disagree on whether the PLCAA still bars 
a plaintiff's other causes of action.

Some courts, including the trial court here, have agreed 
with the gun industry that only the causes of actions 
allowed by the exceptions to the definition of "qualified-
civil-liability action" remain viable. E.g., Delana v. CED 
Sales, 486 S.W.3d 316 (Mo. 2016) (allowing plaintiff's 
negligent-entrustment count to proceed under Exception 
(ii) but not her negligence count). See also Estate of 
Kim ex rel. Alexander v. Coxe, 295 P.3d 380, 386 (Ak. 
2013) ("reading a general-negligence exception into the 
statute would make the negligence-per-se and 
negligent-entrustment exceptions a surplusage"). The 
trial court, finding Kim "convincing," followed this line of 
precedents. Trial Court Opinion, 1/15/19, at 7 (citations 
omitted).

Other courts, however, have read the plain language in 
the definition of "qualified-civil-liability action" literally. 
They have agreed with plaintiffs that "qualified-civil-
liability action" refers to the "civil action" as a whole, not 
to specific causes of action within complaints. Those 
courts have concluded [*8]  that, if the finder of fact 
determines that an exception to the definition of 
"qualified-civil-liability action" exists, then the plaintiff's 
lawsuit is not a "qualified-civil-liability action." Hence, the 
PLCAA simply does not apply, and the gun industry 
receives no immunity from any of the individual counts. 
E.g., Williams v. Beemiller, Inc., 100 A.D.3d 143, 952 
N.Y.S.2d 333, 337 (4th Dep't 2012) (permitting counts 
for negligent distribution, negligent entrustment, 
negligence per se, and public nuisance to proceed to 
trial, because plaintiff alleged gun-industry members 
violated "federal, state, and local legislative enactments" 
thereby implicating Exception (iii)). See also Norberg v. 
Badger Guns, Inc., WI 10-CV-20655 (C.C. Milwaukee 
2014) (N.T., 1/30/14, at 7-8) (denying summary 
judgment to gun-industry defendants on counts of 
ordinary negligence, negligent entrustment, civil 
conspiracy, and aiding and abetting, because evidence 
existed from which a jury could find the defendants in 
violation of the Gun Control Act); and City of New York 
v. A-1 Jewelry & Pawn, Inc., 247 F.R.D. 296 (E.D.N.Y. 
2007) (accord).

Unlike the trial court, we adopt the latter construction. 
HN5[ ] The definition of "qualified-civil-liability action" 
does not mention "cause of action," "theory of liability," 
"count," or "claim." Instead, Congress defined [*9]  
"qualified-civil-liability action" as a "civil action or 

proceeding or an administrative proceeding." 15 
U.S.C. § 7903(5)(A) (emphasis added). Thus, the term 
refers to a plaintiff's lawsuit or proceeding as a whole, 
not to specific causes of action advanced within that 
lawsuit. If a plaintiff's civil action falls within an exception 
to the definition of "qualified-civil-liability action," the civil 
action is not a "qualified-civil-liability action." The PLCAA 
commands trial courts to dismiss a "qualified-civil-
liability action that is pending on October 26, 2005," but 
15 U.S.C. § 7902(b) makes no mention of "causes of 
action." Nor does the definition of "qualified-civil-liability 
action." 15 U.S.C. § 7903(5)(A).

In fact, that very term — qualified-civil-liability action — 
supports our interpretation. Otherwise, Congress, which 
used the phrase "cause of action" elsewhere in the 
PLCAA, e.g., 15 U.S.C. § 7903(5)(C), would have 
coined the term as "qualified-civil-liability cause of 
action," rather than "qualified-civil-liability action." HN6[

] When "Congress includes particular language in one 
section of a statute but omits it in another section of the 
same Act, it is generally presumed that Congress acts 
intentionally and purposely in the disparate inclusion or 
exclusion." Russello v. United States, 464 U.S. 16, 23, 
104 S. Ct. 296, 78 L. Ed. 2d 17, (1983) [*10] . Thus, the 
plain text of the PLCAA dictates that either the gun 
industry has immunity from the entire lawsuit or no 
immunity at all. The Act does not immunize the industry 
from individual causes of action.

Therefore, the trial court erred when it applied the 
PLCAA on a claim-by-claim basis rather than to the 
entire lawsuit. Its reliance upon Kim, supra, was 
therefore misplaced.6 HN7[ ] The PLCAA requires 

6 We find the logic of the Supreme Court of Alaska in Kim 
unpersuasive. That court erroneously believed that allowing 
claims for ordinary negligence (or any other cause of action 
based in negligence) would render the PLCAA's exception for 
claims of negligence per se and negligent entrustment 
surplusage. That court and the trial court misunderstood the 
PLCAA's goal, which is to protect only those members of the 
gun industry who obey state or federal statutes from common-
law liability. As we will explain below, Congress passed the 
PLCAA to immunize what they considered to be law-abiding 
members of the industry — in Congress's mind, those who 
follow federal and state statutes.

Because all of the exceptions in the definition of "qualified-
civil-liability action" are statutory violations, Exception (ii) is not 
surplusage if, as we now hold, the gun industry's violation of it 
(or any other exception) renders the PLCAA inapplicable. 
Violators of any federal or state statute are not law-abiding 
industry members in Congress's view. Thus, if a member of 
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dismissal of a plaintiff's entire lawsuit if the facts of the 
case meet the definition of a qualified-civil-liability 
action.

HN8[ ] Regarding the "criminal or unlawful misuse" 
that brings a lawsuit within the general definition of a 
"qualified-civil-liability action," the "term 'unlawful 
misuse' means conduct that violates a statute, 
ordinance, or regulation as it relates to the use of a 
[firearm or ammunition]." 15 U.S.C. § 7903(9). Any 
crime will suffice, even the unlawful possession of the 
gun itself.

For instance, in Ryan v. Hughes-Ortiz, 81 Mass. App. 
Ct. 90, 959 N.E.2d 1000, (Ma. App. 2012), a man was 
returning a Glock to his employer's display case, when 
the handgun accidentally discharged and killed him. The 
administratrix of his estate sued Glock for defectively 
designing both the gun and the display case that had 
failed to stop the stray bullet. The plaintiff argued 
the [*11]  PLCAA did not apply, because the decedent 
had not "misused" the handgun in any way. 15 U.S.C. § 
7903(5)(A). The appellate court disagreed. It opined that 
the decedent had been a convicted felon who had 
unlawfully possessed the gun and committed a federal 
offense7 by holding the weapon — i.e., a "criminal or 
unlawful misuse" of the gun under the PLCAA. Ryan, 
959 N.E.2d at 1008. The PLCAA therefore immunized 
Glock from liability that might have otherwise attached 
under Massachusetts law.

Similar to the plaintiff in Ryan, the Gustafsons urge that 
the PLCAA does not apply. But, as in Ryan, the Act's 
plain language bars this lawsuit. J.R. died when his 
friend committed the Pennsylvania crime of involuntary 
manslaughter by unintentionally firing a bullet at him. 
Thus, this case meets the definition of a "qualified-civil-

the gun-industry violates a federal or state statute, Congress 
would naturally not wish to extend any PLCAA immunity to 
such a lawbreaker.

For example, once a plaintiff proves that a gun-industry 
member has violated the PLCAA's definition of "negligent 
entrustment," 15 U.S.C. § 7903(5)(B), it would not matter to 
Congress if that industry member were also liable for, say, 
ordinary negligence. That defendant is already liable to the 
plaintiff under the PLCAA's definition of "negligent 
entrustment," and the state judiciary need not expand the 
common law to impose liability or damages upon a law-abiding 
member of the gun industry.

7 18 U.C.S. § 922(g)(1); see also United States v. Tann, 577 
F.3d 533, 534 (3d Cir. 2009).

liability action." Also, because Mr. Hudec's handgun 
crossed state lines, it is a PLCAA "qualified product." 
See 15 U.S.C. § 7903(4).

The Gustafsons, however, claim the text of the PLCAA 
is unclear. They assert the Act does not apply, because: 
(1) its first section indicates that Congress only sought 
to bar cases for harm solely caused by the criminal acts 
of others, (2) the legislative history shows Senators did 
not intend to eliminate [*12]  cases like the one at bar, 
and (3) PLCAA Exception (v) applies. Alternatively, they 
claim we should narrowly construe the PLCAA to avoid 
the possibility of unconstitutional federal encroachment 
into the States' police power — specially, the law of 
torts. See Gustafson's Brief at 7-8 (citing Bond v. 
United States, 572 U.S. 844, 134 S. Ct. 2077, 189 L. 
Ed. 2d 1 (2014); and Gregory v. Ashcroft, 501 U.S. 
452, 111 S. Ct. 2395, 115 L. Ed. 2d 410 (1991)).

A. The Purposes & Findings

First, the Gustafsons claim Congress only desired 
dismissal of lawsuits where criminal actors "solely 
caused" the alleged harm. According to the Gustafsons, 
lawsuits such as theirs, where the gun industry's 
affirmative conduct or negligent omissions allegedly 
contributed to the harm, do not qualify. Thus, the 
Gustafsons believe the phrase "solely caused" in 
Section 7901(b)(1) refutes the trial court's decision to 
dismiss their case. They also contend that the adverb 
"solely" carries special weight, because its addition to 
Section 7901 helped the bill to pass.

HN9[ ] Section 7901(b)(1) of the PLCAA indicates that 
one of Congress's goals under the PLCAA is "to prohibit 
causes of action against [the gun industry] for the harm 
solely caused by the criminal or unlawful misuse of 
firearm products or ammunition products by others." 15 
U.S.C. § 7901(b)(1) (emphasis added). However, we 
cannot rely on the findings and purposes of the Act to 
override [*13]  plain text of its operable sections. HN10[

] Congressional findings and purposes are not law; 
only a statute's operable sections are law.

HN11[ ] The Supreme Court of the United States has 
long held that, "[R]ecitals . . . in section 1 (which [are] 
simply a preamble to the act) . . . do not constitute an 
exertion of the will of Congress which is legislation, but 
a recital of considerations, which, in the opinion of 
[Congress], existed and justified the expression of its 
will in the present act." Carter v. Carter Coal Co., 298 
U.S. 238, 290, 56 S. Ct. 855, 80 L. Ed. 1160, (1936). 
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Thus, while findings and purposes may assist a court in 
deciding if Congress legislated constitutionally, that 
section does not trump a law's unambiguous, operative 
terms. See id; see also Lomax, supra. The 
Gustafsons' first statutory-construction theory therefore 
fails to convince us that the plain language of Sections 
7902 and 7903 should not apply.

B. The Congressional Record

Second, the Gustafsons' arguments regarding the 
legislative history of the Act are equally unpersuasive. 
They maintain that the trial court erred in dismissing this 
case, because the "legislative history indicates an intent 
not to bar cases like this." Gustafsons' Brief at 27.

To be sure, Senator Larry Craig, the author and lead 
sponsor of the PLCAA, told Congress his bill [*14]  
would not protect gun-industry members if they had 
broken any laws. He said that the PLCAA "prohibits one 
narrow category of lawsuits: suits against the firearms 
industry for damages resulting from the criminal or 
unlawful misuse of a firearm or ammunition by a third 
party." 151 Cong. Rec. S9,061 (daily ed. July 27, 2005) 
(Sen. Craig). "Over two dozen suits have been filed on a 
variety of theories, but all seek the same goal of forcing 
law-abiding businesses selling a legal product to pay 
for damages from the criminal misuse of that product." 
Id. (emphasis added). The PLCAA "is not a gun-
industry-immunity bill, because it does not protect 
firearms or ammunition manufacturers, sellers, or trade 
associations from any other lawsuits based on their 
own negligence or criminal conduct." Id. (emphasis 
added).8

Despite these statements from Senator Craig, HN12[ ] 
we may not consider the intentions of individual 
Members of Congress when interpreting unambiguous 
text, even if that text produces a result that the drafters 
failed to anticipate. For example, in the recent Supreme 
Court case of Bostock v. Clayton County, Georgia, 

8 Other Senators expressed similar sentiments. "[T]his bill 
carefully preserves the rights of individuals to have their day in 
court with civil liability actions where negligence is truly an 
issue." (151 Cong. Rec. S9,077 (daily ed. July 27, 2005) (Sen. 
Hatch)); "This bill . . . will not shield the industry from its own 
wrongdoing or from its negligence." (151 Cong. Rec. S9,107 
(daily ed. July 27, 2005) (Sen. Baucus)); "This legislation does 
carefully preserve the right of individuals to have their day in 
court with civil liability actions for injury or danger caused by 
negligence of the firearms dealer or manufacturer." 151 Cong. 
Rec. S9,389 (daily ed. July 29, 2005) (Sen. Allen).

590 U.S.    , 140 S. Ct. 1731, 207 L. Ed. 2d 218 (2020), 
the Court held that Title VII of the Civil Rights Act of 
1964 protects the LGBTQ+ community from 
employment discrimination [*15]  even though the 
Congress that passed that law neither intended nor 
foresaw such an outcome.

As Justice Gorsuch candidly stated at the outset of the 
decision:

Those who adopted the Civil Rights Act might not 
have anticipated their work would lead to this 
particular result. Likely, they weren't thinking about 
many of the Act's consequences that have become 
apparent over the years, including its prohibition 
against discrimination on the basis of motherhood 
or its ban on the sexual harassment of male 
employees. But the limits of the drafters' 
imagination supply no reason to ignore the law's 
demands. When the express terms of a statute give 
us one answer and extratextual considerations 
suggest another, it's no contest. Only the written 
word is the law . . . .

Id., 590 U.S. at    , 140 S. Ct. at 1737 (emphasis 
added).

Like the shortsightedness of the 88th Congress that 
passed Title VII, the 109th Congress that passed the 
PLCAA (including its author) may not have envisioned 
the full breadth of immunity that the PLCAA would grant 
the gun industry. Even so, the "limits of the drafters' 
imagination supply no reason to ignore the law's 
demands." Id.

C. The PLCAA's Product-Defect Exception

In their third argument, the Gustafsons claim their [*16]  
lawsuit does not meet the definition of a "qualified-civil-
liability action," because Exception (v) within that 
definition applies. It does not.

Congress, as explained above, listed six exceptions to 
the definition of a "qualified-civil-liability action." Of the 
six exceptions, only the fifth could arguably apply to the 
allegations in the Gustafsons' complaint. HN13[ ] 
Exception (v) seemingly allows lawsuits to proceed if the 
firearm or ammunition was "used as intended or in a 
reasonably foreseeable manner . . . ." 15 U.S.C. § 
7903(5)(A)(v). This Exception, however, contains a 
critical caveat that if "the discharge of the product was 
caused by a volitional act that constituted a criminal 
offense, then such act shall be considered the sole 
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proximate cause of any resulting death, personal 
injuries, or property damage." Id. That caveat renders 
Exception (v) toothless, because all criminal offenses 
require a volitional act.9 Any time a defective gun 
causes harm and a criminal offense also occurs, 
Exception (v) cannot apply. This is true even when, as 
here, the result of that act is unintentional. See Ryan, 
81 Mass. App. Ct. 90, 959 N.E.2d 1000 (dismissing 
lawsuit, despite the fact that the gun discharged on its 
own and no criminal charges were filed against 
decedent). [*17] 

At first blush, Exception (v) seems to allow lawsuits to 
proceed if the plaintiffs plead and prove a product 
defect. HN14[ ] However, a caveat in Exception (v) 
dictates that the PLCAA-triggering offense must also be 
deemed the sole proximate cause of the harm. This 
caveat negates the proximate cause necessary for a 
product-defect claim against the gun industry to 
succeed. With one hand, Exception (v) excludes 
product-defect lawsuits from the definition of "qualified-
civil-liability action," but, with the other hand, Exception 
(v) extinguishes the very tort that activates it.

This exact scenario occurred in Adames v. Sheahan, 
233 Ill. 2d 276, 909 N.E.2d 742, 330 Ill. Dec. 720 (Ill. 
2009), cert. denied sub nom. Adames v. Beretta U.S.A. 
Corp., 558 U.S. 1100, 130 S. Ct. 1014, 175 L. Ed. 2d 
634 (2009). There, on facts identical to those in the 
Gustafsons' complaint, Exception (v) failed to save the 
plaintiffs' lawsuit from dismissal. In Adames, a teenager 
found a handgun inside a home. The boy knew the gun 
was loaded if the magazine was connected, but he 
thought it was unloaded without it. He removed the 
magazine and pointed what he believed was an 
unloaded gun at his friend, jokingly pulled the trigger, 
and killed him. A juvenile court found the shooter 
delinquent of involuntary manslaughter and reckless 
discharge of a firearm. The victim's parents sued [*18]  
the manufacturer of the gun for product liability (design 
defect and failure to warn about the bullet concealed in 
the chamber). While the case was proceeding, 
Congress passed the PLCAA.

9 This is basic criminal law. For example, in Pennsylvania, "A 
person is not guilty of an offense unless his liability is based 
on conduct which includes a voluntary act or the omission to 
perform an act of which he is physically capable." 18 
Pa.C.S.A. § 301(a) (emphasis added). The courts may "not 
impose criminal liability on a person for an involuntary act." 
Commonwealth v. Lamonda, 2012 PA Super 180, 52 A.3d 
365, 369 (Pa. Super. 2012).

The Supreme Court of Illinois held the general rule of 
the PLCAA applied and required dismissal. It reasoned 
that the shooter criminally misused the gun, because his 
actions were state crimes, regardless of his intent or the 
fact that he was tried as a juvenile instead of as an 
adult. Id. Also, rejecting the plaintiffs' reliance upon 
Exception (v), the court reasoned that the caveat in 
Exception (v) "requires only that the volitional act 
constitute a criminal offense. As discussed . . . shooting 
[the victim] constituted a criminal offense." Id. at 763.

Adames demonstrates the hollowness of Exception (v). 
HN15[ ] The criminal act that implicates the definition 
of a "qualified-civil-liability action," will also always be a 
violation criminal act that nullifies Exception (v). Thus, 
this claim affords the Gustafsons no relief.

D. The Canon of Constitutional Avoidance

Finally, citing to Bond v. United States and Gregory v. 
Ashcroft, supra, the Gustafsons request that we 
narrowly construe the PLCAA pursuant to the canon of 
statutory construction of constitutional 
avoidance. [*19] 10 HN16[ ] When that canon applies, 
even the plain text of a statute may yield to a 
presumption that the legislature does not willingly test 
constitutional limits. Based on that presumption, the 
Supreme Court has said, "Unless Congress conveys its 
purpose clearly, it will not be deemed to have 
significantly changed the federal-state balance." Solid 
Waste Agency v. United States Army Corps of 
Eng'rs, 531 U.S. 159, 173, 121 S. Ct. 675, 148 L. Ed. 
2d 576 (2001) (some punctuation omitted). Hence, if "a 
statute is susceptible of two constructions, by one of 
which grave and doubtful constitutional questions arise 
and by the other of which such questions are avoided, 
our duty is to adopt the latter." MCI WorldCom, Inc. v. 
Pennsylvania Public Utility Commission, 577 Pa. 
294, 844 A.2d 1239, 1249 (Pa. 2004) (citing Harris v. 
United States, 536 U.S. 545, 555, 122 S. Ct. 2406, 153 
L. Ed. 2d 524, (2002) and United States ex rel. 
Attorney General v. Delaware Hudson Co., 213 U.S. 
366, 408, 29 S. Ct. 527, 53 L. Ed. 836, (1909)).

10 While similar, the canon of constitutional avoidance should 
not be confused with the principle of judicial restraint that 
requires courts to attempt to avoid constitutional questions. 
Under the latter practice, a court only reaches a constitutional 
issue if it cannot resolve a case on other grounds. See Nelson, 
Avoiding Constitutional Questions Versus Avoiding 
Unconstitutionality, 128 Harv. L. Rev. F. 331 (2015).
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In Bond, pursuant to a treaty the United States had 
entered, Congress criminalized the possession and use 
of chemical weapons. No one doubted Congress's 
power to make the treaty or to enforce it by criminal 
statute. Several years later, a scorned wife harassed 
her husband's mistress by putting a non-lethal amount 
of chemicals on the other woman's car door and in her 
mailbox. When the District Attorney of Montgomery 
County refused to press charges, the Federal 
Government indicted Bond for violating its anti-
chemical-weapons statute. The district court convicted 
her, and Bond's [*20]  appeals reached the Supreme 
Court, twice.

The High Court worried that the Federal Government's 
interpretation of the statute, although rooted in the plain 
text, raised grave Tenth Amendment questions and 
potentially usurped this Commonwealth's police power. 
The Court therefore construed the statute narrowly to 
exclude Bond's conduct from the federal act based on 
the presumption that Congress would not intend a 
constitutionally dubious result without clearly expressing 
an intention to invade Pennsylvania's sovereignty. 
Pursuant to the statutory-construction canon of 
constitutional avoidance, the Court narrowly construed 
the statute to maintain the traditional state-federal 
balance.

Here, unlike the statutes in Bond and Gregory,11 which 
Congress clearly had the power to enact, the PLCAA 
does not offer two interpretations, "by one of which 
grave and doubtful constitutional questions arise and by 
the other of which such questions are avoided." MCI 
WorldCom, supra. HN17[ ] All applications of the 
PLCAA raise grave and doubtful constitutional 
questions, because it extinguishes every cause of 
action at common law.

The trial court and Federal Government suggest the Act 
only prohibits certain common-law claims, while 
permitting others under [*21]  its six exceptions. We 
disagree. HN18[ ] As this Court's review of those 

11 In Gregory v. Ashcroft, 501 U.S. 452, 111 S. Ct. 2395, 115 
L. Ed. 2d 410 (1991), involved Missouri judges' unsuccessful 
allegations that mandatory retirement ages under that State's 
constitution violated the Age Discrimination in Employment Act 
("ADEA"). No one argued that Congress lacked the power to 
enact the ADEA, but whether, under the Tenth Amendment, it 
could reform Missouri's judicial systems was another issue 
entirely. Because Congress had not clearly included state 
judges within the ADEA, the Court interpreted the act as 
excluding them.

exceptions reveals, the PLCAA only permits a lawsuit to 
proceed if the gun industry violates a state or federal 
statute. The six exceptions do not involve any common-
law causes of action.

HN19[ ] Exception (i), for instance, purportedly allows 
lawsuits against a gun-industry "transferor" if the 
Federal Government convicts it of "transferring a 
firearm, knowing that such firearm will be used to 
commit a crime of violence . . . or drug trafficking crime," 
18 U.S.C. § 924(h), or after any State convicts the 
"transferor" under "a comparable or identical state 
felony law." 15 U.S.C. § 7903(5)(A)(i). Thus, the victim's 
harm must be "directly caused by the conduct of which 
the transferee is so convicted." Id. (emphasis added). 
The exception applies only if the gun industry knowingly 
acted in concert with another criminal in violation of a 
criminal statute, and they are both convicted. Moreover, 
such a victim would be entitled to a judgment of 
restitution at the gun industry's sentencing and, 
therefore, would not need a lawsuit to recover. Our 
research reveals no court ever permitting a lawsuit to 
proceed under Exception (i) or any plaintiffs even 
arguing that it applied. Exception [*22]  (i) might look 
good on paper, but it has no real-world implications.

HN20[ ] Exception (ii) authorizes actions "brought 
against a seller for negligent entrustment or negligence 
per se." 15 U.S.C. § 7903(5)(A)(ii). This exception would 
permit state courts to apply the common-law tort of 
negligent entrustment, if Congress had not defined 
"negligent entrustment" at 15 U.S.C. § 7903(5)(B). 
Congress therefore set a national, statutory standard 
for the gun industry, if a plaintiff alleges negligent 
entrustment.

Likewise, negligence per se allows cases to proceed 
only if the gun industry violated a statute. Regarding 
negligence per se, the "standard of conduct is taken 
over by the court from that fixed by the legislature" in 
statutes or ordinances. Bumbarger v. Kaminsky, 311 
Pa. Super. 177, 457 A.2d 552, 555 (Pa. Super. 1983) 
(quoting Prosser, THE LAW OF TORTS § 36 at 200 (4th 
ed. 1971)). Hence, the legislature must define the gun 
industry's duty of care under Exception (ii), not the 
courts.

HN21[ ] Exception (iii) permits actions to proceed if 
based on "a state or federal statute applicable to the 
sale or marketing of the product." 15 U.S.C. § 
7903(5)(A)(iii). Clearly, this exception is not based upon 
common-law claims. HN22[ ] Exception (iv) allows 
lawsuits based on breach of contract and warranty 
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relating to the sale of firearms. 15 U.S.C. § 
7903(5)(A)(iv). This exception likewise requires 
plaintiffs [*23]  to prove statutory violations, because all 
50 States have adopted the Uniform Commercial Code 
("the UCC").12 Contracts and warranties regarding the 
gun industry's "qualified products," 15 U.S.C. § 
7903(5)(A), are not subject to the common law, as those 
"qualified products" are also "goods"13 under the UCC. 
Thus, the UCC applies to any "action for breach of 
contract or warranty in connection with the purchase of 
a qualified product," 15 U.S.C. § 7903(5)(A)(iv), not the 
common law of assumpsit. Exception (v) never 
preserves the common law of product defect. As Ryan 
Adames, and this case demonstrate, the exception's 
caveat renders it a nullity.

HN23[ ] Finally, Exception (vi) permits the Attorney 
General of the United States to bring lawsuits based 
upon "chapter 44 of Title 18 or chapter 53 of Title 26." 
15 U.S.C. § 7903(5)(A)(vi). Obviously, this last 
exception allows no claims at common law, because 
those suits are based on violations of federal statutes.

HN24[ ] The PLCAA therefore grants total immunity 
from common-law liability to the gun industry. Congress 
has dictated that responsibility under state tort law must 
fall solely on criminals and the victims of gun injuries 
whenever the PLCAA applies.14 Before the 
PLCAA, [*24]  under States' laws, gun-shot victims 
could be both victims of crime and victims of gun-
industry torts.

But now, if a State exercises its police power to 
criminalize a shooting, then the PLCAA strips that State 
of its tort-based police power to hold the gun industry 

12 Even Louisiana, America's only non-common-law State, has 
adopted parts of Article II of the UCC into its Civil Code of 
Sales. Rasmussen, The Uneasy Case against the Uniform 
Commercial Code, 62 La. L. Rev. 1097 n.1 (2002).

13 "Goods" for purposes of Article II of the UCC are "things 
(including specially manufactured goods) which are movable 
at the time of identification to the contract." 13 Pa.C.S.A. § 
2105(a); see also UCC, Art. II, § 105(a).

14 If the gun industry's tort victim commits a criminal offense, 
even a nonviolent one such as unlawful possession of a 
firearm, Congress revived "the harshest doctrine known to the 
common law of the nineteenth century," namely, contributory 
negligence, to put the victim or his heirs out of court. Shrager 
& Shepherd, History, Development, and Analysis of the 
Pennsylvania Comparative Negligence Act: An Overview, 24 
Vill. L. Rev. 422, 425 (1979).

financially responsible. The PLCAA therefore forces the 
States into a Hobson's choice: either punish local crimes 
or compensate victims fully for tortious wrongs. 
Congress, in the PLCAA, undoubtedly undertook a 
radical reformation of the traditional state-federal 
balance. Therefore the canon of constitutional 
avoidance that applied in Gregory and Bond does not 
extend to the PLCAA; federal overreach arises (and will 
continue to arise) in every PLCAA case.

Congress has therefore clearly rebutted the 
presumption of statutory construction that it avoids 
constitutional risk-taking. Hence, the trial court correctly 
ruled that the Gustafsons' lawsuit meets the definition of 
"qualified-civil-liability action" and that the PLCAA's plain 
language calls for the dismissal of their complaint. All 
contentions to the contrary fall short.

The Gustafsons' [*25]  first appellate is meritless.

II.

For their second issue, the Gustafsons challenge the 
constitutionality of the PLCAA. Among other arguments, 
they claim that Congress violated the Tenth 
Amendment, because the PLCAA infringes on powers 
reserved to the States.15 They further disagree with the 
Federal Government's contention that Congress 
properly enacted the PLCAA under its Commerce 
Clause power in Article I of the Constitution of the 
United States. Specifically, the Gustafsons argue that 
the PLCAA improperly regulates the States' abilities to 
apply their respective common laws, rather than the 
conduct of private individuals.

HN25[ ] The Tenth Amendment and Congress's Article 
I powers are interrelated. They, along with other 
constitutional provisions, create the system known as 
federalism and checks and balances within the 
government. Federalism divides sovereign authority 
between the Federal Government and the States, based 
on the "unique insight [of the Founders] that freedom is 
enhanced by the creation of two governments, not one." 
Alden v. Maine, 527 U.S. 706, 758, 119 S. Ct. 2240, 
144 L. Ed. 2d 636 (1999). Thus, the Founders gave the 
Federal Government specific, limited powers and 
reserved all other powers to the several States. HN26[

15 The Gustafsons also challenge the PLCAA under the Fifth 
Amendment, which we need not address given our decision 
on their other constitutional claims.
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] If the Constitution does not explicitly provide 
Congress with authority to pass a bill, then Congress 
may not enact it. [*26]  "In short, a law beyond the 
power of Congress, for any reason, is no law at all." 
Bond v. United States, 564 U.S. 211, 227-28, 131 S. 
Ct. 2355, 180 L. Ed. 2d 269, (2011) (Ginsburg, J., 
concurring) (quoting Nigro v. United States, 276 U.S. 
332, 341, 48 S. Ct. 388, 72 L. Ed. 600, (1928)) (some 
punctuation omitted).

The Founders feared fully centralized government. They 
therefore left most governance of daily life to the States. 
HN27[ ] Courts, as a result, "always have rejected 
readings of the Constitution of the United States that 
would permit Congress to exercise a police power." 
United States v. Morrison, 529 U.S. 598, 618-19, 120 
S. Ct. 1740, 146 L. Ed. 2d 658, (2000). As such, 
"federalism secures to citizens the liberties that derive 
from the diffusion of sovereign power." New York v. 
United States, 505 U.S. 144, 112 S. Ct. 2408, 120 L. 
Ed. 2d 120, (1992) (quotation marks omitted).

The Federal Government believes Congress could pass 
the PLCAA under Article I of the Constitution. HN28[ ] 
That Article gives Congress the power to enact certain 
types of laws, including statutes that "regulate 
Commerce with foreign Nations, and among the several 
States . . . ." U.S. Const. art. I, § 8 cl. 3. In defining 
"Commerce," Chief Justice Marshall said, "Commerce, 
undoubtedly, is traffic, but it is something more: it is 
intercourse. HN29[ ] It describes the commercial 
intercourse between nations, and parts of nations, in all 
its branches, and is regulated by prescribing rules for 
carrying on that intercourse." Gibbons v. Ogden, 22 
U.S. 1, 189-90, 6 L. Ed. 23 (1824). This definition of 
commerce ensures that the "authority of the 
Federal [*27]  Government may not be pushed to such 
an extreme as to destroy the distinction, which the 
Commerce Clause itself establishes, between 
commerce 'among the several States' and the internal 
concerns of a State." N.L.R.B. v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 30, 57 S. Ct. 615, 81 L. Ed. 
893, (1937). "That distinction between what is national 
and what is local in the activities of commerce is vital to 
the maintenance of our federal system." Id.

HN30[ ] Under the Tenth Amendment of the Bill of 
Rights, local matters fall under the authority of the 
individual States. That Amendment provides: "The 
powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people." 
U.S. Const. amnd. X.

In addition to their concerns regarding centralized 
government, the Founders also distrusted a government 
where power resided in only one institution or individual. 
They therefore created a tripartite system with built-in 
checks and balances. HN31[ ] Under that system, 
when a litigant claims a federal statute is 
unconstitutional, only the courts may decide whether 
Congress had the constitutional authority to pass the 
challenged law. Marbury v. Madison, 5 U.S. 137, 1 
Cranch 137, 176, 2 L. Ed. 60, (1803).

A. The Tenth Amendment and the Commerce Clause

Here, the Gustafsons challenge the constitutionality of 
the PLCAA on the grounds that Congress [*28]  
exceeded its enumerated powers. HN32[ ] When 
confronting such a challenge, the "Federal Government 
. . . must show that a constitutional grant of power 
authorizes each of its actions." National Federation of 
Indep. Bus. v. Sebelius, 567 U.S. 519, 535, 132 S. Ct. 
2566, 183 L. Ed. 2d 450, (2012). Such a showing "does 
not apply to the States, because the Constitution is not 
the source of their power . . . state governments do not 
need constitutional authorization to act." Id. "Proper 
respect for a coordinate branch of the government 
requires that we strike down an Act of Congress only if 
the lack of constitutional authority to pass the act in 
question is clearly demonstrated." Id. at 538 (quoting 
United States v. Harris, 106 U.S. 629, 635, 1 S. Ct. 
601, 27 L. Ed. 290, 4 Ky. L. Rptr. 739, (1883)). "Our 
deference in matters of policy cannot, however, become 
abdication in matters of law. 'The powers of the 
legislature are defined and limited; and that those limits 
may not be mistaken, or forgotten, the Constitution is 
written.'" Id. (quoting Marbury, 1 Cranch at 176).

HN33[ ] "Congress needs only a rational basis for 
concluding that the regulated activity substantially 
affects interstate commerce . . . But it must be activity 
affecting commerce that is regulated . . . ." NFIB at 657-
58 (Scalia, J., dissenting) (emphasis in original). "Simply 
because Congress may conclude that a particular 
activity substantially affects interstate commerce does 
not necessarily [*29]  make it so." Lopez, 514 U.S. at 
557 n.2. "Whether particular operations affect interstate 
commerce sufficiently to come under the constitutional 
power of Congress to regulate them is ultimately a 
judicial rather than a legislative question, and can be 
settled finally only by this Court." Id. And even "modern-
era precedents which have expanded Congressional 
power under the Commerce Clause confirm that this 
power is subject to outer limits." Id. at 556-57.
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HN34[ ] Under the Commerce Clause, Congress may 
only regulate activity that falls into one of three 
categories:

First, Congress may regulate the use of the 
channels of interstate commerce. Second, 
Congress is empowered to regulate and protect the 
instrumentalities of interstate commerce, or persons 
or things in interstate commerce, even though the 
threat may come only from intrastate activities. 
Finally, Congress's commerce authority includes 
the power to regulate those activities having a 
substantial relation to interstate commerce, i.e., 
those activities that substantially affect interstate 
commerce.

Id. at 558-59 (citations omitted).

HN35[ ] Although Congress "is not required to make 
formal findings as to the substantial burdens that an 
activity has on interstate commerce, . . . congressional 
findings [*30]  . . . enable us to evaluate the legislative 
judgment that the activity in question substantially 
affected interstate commerce . . . ." Id. at 562-63. See 
also Carter supra (discussing the role that Congress's 
findings and purposes play in courts' determinations that 
Congress aimed an enactment at constitutionally 
permissible ends). Our "determination whether an 
intrastate activity is commercial or noncommercial may 
in some cases result in legal uncertainty." Lopez, 514 
U.S. at 566. "The Constitution mandates this uncertainty 
by withholding from Congress a plenary police power 
that would authorize enactment of every type of 
legislation." Id.

HN36[ ] Whether a rational link between the 
congressionally regulated activity and interstate 
commerce exists presents a pure question of 
constitutional law for the courts. In assessing that 
connection, we may not "pile inference upon inference 
in a manner that would . . . convert Congressional 
Commerce Clause authority to a general police power of 
the sort held only by the States." Id. at 549-50.

Moreover, "the Framers explicitly chose a Constitution 
that confers upon Congress the power to regulate 
individuals, not States." New York v. United States, 
505 U.S. 144, 166, 112 S. Ct. 2408, 120 L. Ed. 2d 120, 
(1992). HN37[ ] "The allocation of power contained in 
the Commerce Clause, for example, authorizes 
Congress [*31]  to regulate interstate commerce directly; 
it does not authorize Congress to regulate state 
governments' regulation of interstate commerce." Id.

The Gustafsons contend that the PLCAA violates the 
Tenth Amendment and those principles of federalism, 
because it interferes with the authority of States to 
decide how to allocate lawmaking functions between 
their various branches of state government. See 
Gustafsons' Brief at 34. Specifically, they claim that "the 
PLCAA bars states from imposing liability on negligent 
gun companies if states have chosen to have their 
judiciaries establish the relevant liability standards 
through common law (like Pennsylvania), while allowing 
identical claims if the states used their legislatures to 
establish the relevant liability standards." Id. (citing 15 
U.S.C. §§ 7903(5)(A)(iii)). HN38[ ] However, Congress 
has "no permissible authority to infringe upon a State's 
decision of which branch of government it chooses to 
make law." Id.

To support their claim, the Gustafsons rely upon Erie 
R.R. Co. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 
L. Ed. 1188 (1938). Under Erie R.R. Co., the 
Gustafsons argue that Congress may not disfavor the 
common law and, at the same time, prefer the 
enactments of state legislatures. In other words, 
whether States choose to regulate the negligence and 
product [*32]  liability of the gun industry by common law 
or by statute is purely a state concern. The Gustafsons 
allege Congress unconstitutionally disfavored and 
extinguished the common law of torts in the States' 
courts and impermissibly recodified it as federal law, 
solely for the gun industry.

The Gun-Industry Defendants do not rebut the 
Gustafsons' argument. Instead, they insist that "the 
PLCAA does not violate the Tenth Amendment and 
principles of federalism, because it does not involve 
'commandeering the powers of state executive officials 
or legislative processes in any manner.'" Gun Industry's 
Brief at 43 (quoting Trial Court Opinion, 1/15/19, at 9-
10). The Gun-Industry Defendants assert this Court 
must apply the statute under the Supremacy Clause,16 
Congress did not "commandeer" the legislative and 
executive branches by passing the PLCAA.

This argument is a strawman; the Defendants do not 
answer the Gustafsons' theory. The Gustafsons never 
alleged the PLCAA commandeers political branches. 
They asserted Congress usurped the States' police 
powers embodied in the common law and the allocation 
of lawmaking authority between the branches of state 
government. Therefore, the Gun-Industry Defendants' 

16 See U.S. Const. art. VI, cl. 2.
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response [*33]  misses its target.

Similarly, the Federal Government contends the PLCAA 
comports with the Tenth Amendment, because it is a 
valid exercise of the Commerce Clause power and does 
not commandeer a State's political branches. It relies on 
City of New York v. Beretta U.S.A. Corp et al., 524 
F.3d 384 (2d Cir. 2008), cert. denied, 556 U.S. 1104, 
129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009), where a 2-1 
majority of the Second Circuit said, "the critical inquiry 
with respect to the Tenth Amendment is whether the 
PLCAA commandeers the States." Id. at 7 (quoting City 
of New York at 396). The Second Circuit rooted this 
conclusion upon its prior holding that the PLCAA was a 
permissible exercise of Commerce Clause power. 
However, as we explain, we disagree with the City of 
New York Court's analysis of the Commerce Clause; 
therefore, its Tenth Amendment analysis is 
unpersuasive.

Additionally, the Federal Government asserts that we 
should reject the Gustafsons' Tenth Amendment 
argument out of hand. It views their challenge as 
claiming that Congress violated the Constitution by what 
it elected not to do, rather than by what Congress did. It 
argues the Gustafsons "urge . . . that Congress violated 
the Tenth Amendment by including an exception [in the 
PLCAA] for certain statutory claims." Id. at 8. "That 
Congress did not extend the expectation to certain 
common-law claims has no bearing on the constitutional 
analysis." Id. The Federal Government [*34]  says that 
"[b]ecause the PLCAA fits squarely within Congress's 
Commerce Clause authority, it cannot violate the Tenth 
Amendment unless it commandeers the States." Id. at 9 
(citing City of New York, supra (quoting Connecticut 
v. Physicians Health Servs. of Conn., Inc., 287 F.3d 
110, 122 (2d Cir. 2002))).

The Federal Government claims Congress properly 
exercised Commerce Clause authority, because 
"Congress determined that, in enacting the PLCAA, the 
possibility of suits against gun manufacturers and 
sellers constituted an unreasonable burden on interstate 
and foreign commerce." Federal Government's Brief at 
18 (quoting 15 U.S.C. § 7901(a)(6) (some punctuation 
omitted)). It offers no further rationale to connect the 
regulation of state-based lawsuits to interstate 
commerce.

Accepting the Federal Government's assertion, the trial 
court cited Ileto v. Glock, Inc., 565 F.3d 1126 (9th Cir. 
2009), and agreed with the Ninth Circuit "that it is 
entirely reasonable that the PLCAA would have a direct 

and immediate effect on the regulation of interstate and 
foreign commerce." Trial Court's Opinion, 1/15/19, at 
14.17 The court concluded it was "reasonable for 
Congress to find that limiting liability in certain situations 
would directly affect and bolster interstate trade in 
firearms . . . ." Id. at 14-15. The trial court offered no 
further analysis to support this proposition.

Additionally, the case upon which that [*35]  court relied 
was not a Commerce Clause case. In Ileto, the plaintiffs 
did not challenge, and the Ninth Circuit did not consider, 
whether Congress had the authority to pass the PLCAA 
under the Commerce Clause. Instead, the plaintiffs in 
Ileto challenged the PLCAA under the Fifth 
Amendment, as applied retroactively to their pending 
lawsuit. See Ileto, 565 F.3d at 1141. Unlike Ileto, the 
Gustafsons' instant challenge is not based on 
retroactivity under the Fifth Amendment. They bring a 
facial challenge that asserts the PLCAA falls outside 
Congress's enumerated powers.

HN39[ ] "When no enumerated power authorizes 
Congress to pass a certain law, that law may not be 
enacted, even if it would not violate any of the express 
prohibitions in the Bill of Rights or elsewhere in the 
Constitution." NFIB, 567 U.S. 519 at 535 (emphasis 
added). In cases such as this, we do not ask whether 
the law is rationally related to a legitimate governmental 
interest, as we would under the Fifth Amendment. 
Instead, we ask whether Congress had constitutional 
authority pass the bill at all.

HN40[ ] As the Supreme Court of Pennsylvania 
observed over a century ago, "It is difficult to lay down a 
definite rule marking the division lines between 
intrastate [activity] and interstate commerce . . . to 
determine with precision and exactness [*36]  in each 
case as it arises whether the injured [person] was or 
was not engaged in interstate commerce . . . ." Hench 
v. Pennsylvania R.R. Co., 246 Pa. 1, 91 A. 1056, 1058 
(Pa. 1914). "To hold the scales evenly balanced, so as 
not to unduly limit the powers of Congress on one hand, 
nor yet encroach upon the proper exercise of state 

17 The trial court also mentioned the Second Amendment in an 
attempt to bolster its Commerce Clause theory. Despite the 
Federal Government's suggestion, the Second Amendment 
was not an independent basis for the trial court's decision. See 
Federal Government's Brief at 18 n.5. The trial court did not 
independently analyze the Second and Fourteenth 
Amendments. Further, the Federal Government does not 
argue that the PLCAA may be upheld under those 
Amendments, which we discuss in detail below.
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jurisdiction on the other, is not an easy task for any 
court." Id. "But there must be a division line at some 
point in each case, and the facts must be the guide to 
determine where that line shall be drawn." Id. (emphasis 
added). Thus, our jurisprudence makes clear that 
Congress may not draw the division line for itself. 
Otherwise, every federal law would survive judicial 
review under the Commerce Clause, because Congress 
will eventually rationalize vesting all governmental 
authority in itself.

The trial court erred by blindly accepting Congress's 
own interpretation of its Commerce Clause authority. 
Merely because Congress titled this Act the Protection 
of Lawful Commerce in Arm Act does not necessarily 
mean that the statute regulates "commerce," as a matter 
of constitutional law. See, e.g., Lopez, supra at 557 
n.2. The trial court's excessive deference granted 
Congress license to interpret the Constitution, i.e., the 
power "to say what the law is." [*37]  See Marbury, 1 
Cranch at 177. Congress has no such power. Id.; see 
also U.S. Constitution, Art. I, § 1.

HN41[ ] In our constitutional system, only the courts 
may determine whether Congress has acted within the 
scope of its enumerated powers. In reviewing any 
statute, courts are "clothed by [the Constitution] with 
complete judicial power and, by the very nature of the 
power, required to ascertain and apply the law to the 
facts" and to "apply the [Constitution] and reject the 
inferior statute whenever the two conflict." Carter 298 
U.S. at 296-97 (some punctuation omitted). Deferring 
completely to Congress without probing its Commerce 
Clause assertion of power would be an abdication of 
judicial duty.

Instead of the Fifth Amendment analysis from Ileto, 
supra, upon which the trial court erroneously relied, the 
proper constitutional inquiry is whether Congress has 
the power to regulate state-based, tort lawsuits, filed in 
state courts, against the gun industry, under the 
Commerce Clause. The Federal Government offers no 
justification to support Congress's bald assertion that 
lawsuits against the gun industry substantially affect 
interstate and foreign commerce. And it cites only one 
decision18 analyzing the PLCAA under the Commerce 

18 The Gun-Industry Defendants and the Federal Government 
cite six appellate cases upholding the constitutionality of the 
PLCAA. Of those six cases, however, two addressed Fifth 
Amendment and separation of powers questions. Ileto v. 
Glock, Inc., 565 F.3d, 1126, 1138 (9th Cir. 2009), and District 

Clause — City of New York v. Beretta, supra.

In City of New York, the City, former-Mayor Michael 
Bloomberg, and others filed a lawsuit against numerous 
members of the gun industry in federal court. They 
sought an injunction based on public nuisance to abate 
harm resulting from the gun industry's alleged negligent 
and reckless marketing and distribution practices. While 
the suit was before the district court, Congress passed 
the PLCAA, and the gun industry moved for immediate 
dismissal. The City opposed the motion, claiming that 
Exception (iii) to the definition of "qualified-civil-liability 
action" excluded the lawsuit from the PLCAA's scope.19 
Additionally, the City attacked the law's constitutionality.

The district court refused to dismiss and certified an 
immediate appeal. The Second Circuit's panel majority 
reversed. It concluded the PLCAA applied. On the 
constitutional question, the appellate court found the 
PLCAA was a valid exercise of Commerce Clause 
power and permissible under the Tenth Amendment.20

The City contended the PLCAA regulated local activities 
outside of the three, permissible categories of 
Commerce Clause power. It relied on the Supreme 
Court decisions in Lopez, supra (declaring a federal 

of Columbia v. Beretta U.S.A. Corp., 940 A.2d 163 (D.C. 
2008). Of the four remaining cases, three addressed Tenth 
Amendment concerns. However, they merely adopted the 
analysis of City of New York v. Beretta U.S.A. Corp. et al., 
524 F.3d 384 (2d Cir. 2008), cert. denied, 556 U.S. 1104, 129 
S. Ct. 1579, 173 L. Ed. 2d 675 (2009), on the Tenth 
Amendment issue, without independently analyzing the 
PLCAA's constitutionality. See Adames v. Sheahan, 233 Ill. 
2d 276, 909 N.E.2d 742, 330 Ill. Dec. 720 (Ill. 2009), cert. 
denied sub nom. Adames v. Beretta U.S.A. Corp., 558 U.S. 
1100, 130 S. Ct. 1014, 175 L. Ed. 2d 634 (2009); Estate of 
Kim v. Coxe, 295 P.3d 380 (Ak. 2013); and Delana v. CED 
Sales, 486 S.W.3d 316 (Mo. 2016). Thus, the only decision 
that truly analyzed the Commerce Clause and Tenth 
Amendment Claims was City of [*38]  New York. Our review 
of that case encompasses the analyses of the other courts.

19 As we indicated above, Exception (iii) to the PLCAA permits 
actions based on "a state or federal statute applicable to the 
sale or marketing of the product." 15 U.S.C. § 7903(5)(A)(iii). 
The plaintiffs argued that because New York Penal Law 
statutorily criminalizes public nuisances, the statute met the 
exception to immunity. N.Y. Penal Law § 240.45.

20 The dissent believed the majority should not address the 
constitutional issues. Rather, they should have transferred the 
case to the Court of Appeals of New York to interpret the New 
York statute.
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law barring the possession of firearms in [*39]  school 
zones unconstitutional, because Congress had 
regulated activity too-far removed from the stream of 
interstate commerce) and Morrison, supra (declaring 
the Violence Against Women Act, 42 U.S.C. § 13981, 
unconstitutional, because it criminalized local activity).

The Second Circuit disagreed. It held that the PLCAA fit 
into the third category of Commerce Clause regulation, 
due to the substantial economic affect that lawsuits 
might have on the gun industry. The court distinguished 
Morrison and Lopez, because it found a closer 
"connection between the regulated activity and 
interstate commerce under the [PLCAA]" than existed in 
the statutes in those cases. City of New York, 524 F.3d 
at 394. Because Congress only applied the PLCAA to a 
firearm or ammunition "that has been shipped or 
transported in interstate or foreign commerce," the 
Second Circuit reasoned the PLCAA raises "no 
concerns about Congressional intrusion into truly local 
matters." Id. (quoting 15 U.S.C. § 7903(4)) (emphasis 
by Second Circuit) (some quotation marks omitted). In 
other words, the Second Circuit opined that the 
PLCAA's definition of a "qualified product" sufficiently 
limited the Act's reach. City of New York concluded 
that "there can be no question of the interstate character 
of the [gun] industry" [*40]  and "Congress rationally 
perceived a substantial effect on the industry . . . ." Id. 
(emphasis added).

HN42[ ] We find this reasoning erroneous. Whether a 
law regulates an industry engaged in interstate or 
foreign commerce is not one of the three categories of 
Congressional authority under the Commerce Clause. 
Whether a law regulates private activity that 
substantially affects interstate commerce is. See 
Lopez, supra at 558-59; see also NFIB, supra. Merely 
because a statute impacts an interstate industry, does 
not automatically mean that statute regulates activity 
substantially affecting interstate commerce. Thus, the 
analysis of City of New York (and the three state courts 
that followed it) is flawed.

Instead, the constitutional rule that the Supreme Court 
of the United States announced seven years later in 
NFIB, supra, controls. There, five Justices rejected the 
Federal Government's contention that regulating an 
industry of interstate character equates to regulating 
activity that substantially affects interstate commerce. 
The plaintiffs asked whether Congress had power under 
the Commerce Clause to mandate that individuals buy 

health insurance21 when Congress passed the 
Affordable Care Act (a.k.a., "Obamacare" or "the ACA"), 
124 Stat. 119-1025. [*41] 

The Federal Government defended the individual 
mandate in two ways. First, it claimed the mandate was 
a valid exercise of Commerce Clause power. Second, 
the Federal Government argued the mandate was also 
valid under Congress's taxation power.22 "The individual 
mandate," the Federal Government believed, was 
"within Congress's [Commerce Clause] power, because 
the failure to purchase insurance has a substantial and 
deleterious effect on interstate commerce by creating a 
cost-shifting problem." NFIB, 567 U.S. at 548-49.

The ACA's goals were "to increase the number of 
Americans covered by health insurance and decrease 
the cost of health care." Id. at 538. No one questioned 
the health-insurance industry's interstate character or 
Congress's ability to regulate it. "We do not doubt that 
the buying and selling of health-insurance contracts is 
commerce generally subject to federal regulation." Id. at 
650 (Scalia, J., dissenting). Thus, just like the PLCAA, 
the ACA regulated an industry of an interstate character.

However, Chief Justice Roberts explained that the 
Founders wrote the Commerce Clause under the 
presumption that "commerce" meant activity, not 
inactivity. Congress may regulate the former, but 
not [*42]  the latter. In declaring the individual mandate 
an impermissible exercise of the Commerce Clause, the 
Chief Justice opined that the mandate did not "regulate 
existing commercial activity." Id. at 552 (emphasis 
added). Instead, it compelled individuals "to become 
active in commerce by purchasing a product, on the 
ground that their failure to do so affects interstate 
commerce." Id. (emphasis added).

The Chief Justice observed that courts "have 'always 
recognized that the power to regulate commerce, 
though broad indeed, has limits.'" Id. at 554 (quotation 

21 See 26 U.S.C. § 5000A.

22 See U.S. Const. art. I, § 8, cl. 1. The United States Court of 
Appeals for the Fifth Circuit recently declared the taxation 
argument constitutionally deficient, because Congress 
reduced the tax to $0. Texas v. United States, 945 F.3d 355 
(5th Cir. 2019), as revised (Jan. 9, 2020), cert. granted sub 
nom. California v. Texas, ___ U.S. ___, 140 S. Ct. 1262, 206 
L. Ed. 2d 253, (2020), and cert. granted sub nom. Texas v. 
California, ___ U.S. ___, 140 S. Ct. 1262, 206 L. Ed. 2d 253, 
(2020).

2020 Pa. Super. LEXIS 843, *38

81

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:408B-6MN0-004C-200F-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0732-D6RV-H1W7-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0732-D6RV-H1W7-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73C1-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60Y4-37V1-DXWW-24BS-00000-00&context=&link=clscc42
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-PP62-D6RV-H312-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S42-78N0-003B-R3NW-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-J140-003B-H3M7-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:560C-KGV1-F04K-F2VJ-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-PP62-D6RV-H312-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:560C-KGV1-F04K-F2VJ-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:560C-KGV1-F04K-F2VJ-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:408B-6MN0-004C-200F-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:408B-6MN0-004C-200F-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-PP62-D6RV-H312-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-PP62-D6RV-H312-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:560C-KGV1-F04K-F2VJ-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:560C-KGV1-F04K-F2VJ-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8TJC-PGW2-8T6X-72TN-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-PP62-D6RV-H2XG-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XSC-5BY1-JBT7-X15X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XSC-5BY1-JBT7-X15X-00000-00&context=


Page 24 of 32

Virginia McMichael

omitted). One such limit is that Congress may only 
regulate active conduct and that conduct must, at a 
minimum, constitute "existing commercial activity." Id. at 
552.

In a separate opinion, Justices Scalia, Kennedy, 
Thomas, and Alito agreed. They added, "If Congress 
can reach out and command even those furthest 
removed from an interstate market to participate in the 
market, then the Commerce Clause becomes a font of 
unlimited power, or, in Hamilton's words, 'the hideous 
monster whose devouring jaws spare neither sex nor 
age, nor high nor low, nor sacred nor profane.'" Id. at 
652-53 (Scalia, J., dissenting) (quoting The Federalist 
No. 33, p. 202 (C. Rossiter ed. 1961)). Because [*43]  
the individual mandate regulated inactivity, those five 
Justices agreed that the Federal Government could not 
support the mandate under the Commerce Clause.23 
Through the individual mandate, Congress sought to 
command "those furthest removed from an interstate 
market to participate in the market . . . ." Id. It tried to 
force those who did not participate in the health-
insurance market to serve as its financial supporters. 
Thus, the ACA unconstitutionally shifted the costs of 
health insurance from the industry onto persons who 
had not entered into a commercial transaction with it.

Congress commits the same constitutional overreach in 
the PLCAA. The Act regulates the inactivity of 
individuals who may never have engaged in a 
commercial transaction with the gun industry. As this 
case demonstrates, the PLCAA reaches out and pulls 
J.R. Gustafson and his parents into the financial service 
of the gun market. It forces them to serve as financial 
sureties for the negligent acts and omissions of the 
industry by barring the Gustafsons from filing an 
otherwise valid lawsuit under the common law of 
Pennsylvania. Critically, neither J.R. nor his parents 
purchased the gun used to kill him, i.e., they [*44]  did 
not engage in commerce of any kind. Hence, there was 
no existing commercial activity between the Gustafsons 
and the gun industry at the time of J.R.'s death for 
Congress to regulate. Any relation between Josh 
Hudec's gun and interstate commerce had clearly ended 
by the time Mr. Hudec brought it into his home for 
personal use. We hold that merely because, at some 
point in time, that gun passed through interstate 

23 The Chief Justice rejected the Federal Government's 
Commerce Clause theory, but accepted its alternative theory 
and upheld the individual mandate under Congress's taxation 
power. Justices Ginsburg, Breyer, Sotomayor and Kagan 
joined him in that part of his opinion.

commerce, does not give Congress perpetual authority 
to regulate any harm it may cause.

HN43[ ] There is a beginning and an ending point to 
Congressional authority over activities that substantially 
affect interstate commerce. Eventually, interstate 
commerce must cease, because all commerce has 
ceased. "The federal regulatory power ceases when 
interstate commercial intercourse ends . . . ." Carter, 
298 U.S. at 309. At that point, the activity surrounding 
the use or misuse of products reverts to a local matter, 
subject to state, not federal, regulation. This is 
especially true where, as here, the product kills 
someone who did not even purchase it.

The Federal Government believes Congress included a 
constitutionally sufficient limiting clause in the PLCAA, 
namely the definition of "qualified products" 15 U.S.C. 
§7903(4). It [*45]  asserts that this provision keeps the 
scope of the PLCAA within the bounds of the 
Commerce Clause. We disagree.

The quintessential example of a valid, limiting clause 
appears in the National Labor Relations Act ("NLRA").24 
In the landmark case of N.L.R.B. v. J&L Steel Corp., 
301 U.S. 1, 57 S. Ct. 615, 81 L. Ed. 893 (1937), the 
Supreme Court ruled Congress properly enacted the 
NLRA under the Commerce Clause, because Congress 
limited the reach of the NLRA to only those activities 
that substantially affect interstate commerce.

That case involved labor activities at J&L Steel Corp.'s 
Aliquippa factory in Beaver County, Pennsylvania. The 
Aliquippa workers began unionizing. In response, J&L 
fired twelve members of the local union. The union filed 
charges with the National Labor Relations Board. J&L 
opposed the Board's jurisdiction and claimed the NLRA 
was unconstitutional. The Board concluded the firings 
were unfair labor practices in violation of the NLRA and 
that those firings "affected commerce" as Congress had 
defined that term. It therefore asserted federal 
jurisdiction and ordered J&L to reinstate the workers 
with backpay and to stop interfering with unionization 
rights. The case eventually reached the Supreme Court.

The Court ruled that the NLRA and the Board's [*46]  
assertion of jurisdiction were constitutional, because the 
NLRA empowered the Board to act only in cases where 
unfair labor practices are "affecting commerce." 29 
U.S.C. § 160(a) (emphasis added). The limiting phrase 

24 29 U.S.C. §§ 151-168.
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"affecting commerce" was critical to the statute's 
constitutional success. Congress tailored that term to 
ensure that the NLRA only reached local activities truly 
impacting interstate commerce. In writing for the 
Majority, Chief Justice Hughes explained, the NLRA did 
not "impose collective bargaining upon all industry 
regardless of effects upon interstate or foreign 
commerce." J&L Steel Corp., 301 U.S. at 31 (emphasis 
added). Instead, the NLRA covered only activities that 
"may be deemed to burden or obstruct that commerce 
and, thus qualified, it must be construed as 
contemplating the exercise of control within 
constitutional bounds." Id. The Supreme Court agreed 
with the Board that the Aliquippa labor dispute closely 
and intimately connected to interstate commerce.

HN44[ ] "Although activities may be intrastate in 
character when separately considered, if they have such 
a close and substantial relation to interstate commerce 
that their control is essential or appropriate to protect 
that commerce from burdens and obstructions, [*47]  
Congress cannot be denied the power to exercise that 
control." Id. at 37 (citing Schechter Poultry Corp. v. 
United States, 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed. 
1570 (1935)). But the Court warned Congressional 
"power must be considered in the light of our dual 
system of government and may not be extended so as 
to embrace effects upon interstate commerce so indirect 
and remote that to embrace them, in view of our 
complex society, would effectually obliterate the 
distinction between what is national and what is local 
and create a completely centralized government." Id. 
"The question is necessarily one of degree." Id. 
(emphasis added).

Unlike the NLRA, the jurisdictional limitation clause of 
the PLCAA (i.e., its "qualified product" definition) is not 
similarly restrictive. The definition reaches strictly local 
events unrelated to interstate commerce; it permits the 
PLCAA to adjust the common-law rights and remedies 
of tort victims who were not market participants with the 
gun industry. The PLCAA thereby immunizes the gun 
industry from any common-law liability that arises 
anytime after the firearm or ammunition has crossed 
state lines. This immunity attaches regardless of the 
degree to which the incidents resulting in liability affect 
interstate or foreign commerce. And neither 
Congress [*48]  nor the Federal government has 
provided an explanation for how local crimes and local 
torts burden or obstruct interstate commerce.

Thus, whereas the NLRA is limited in scope to events 
actively affecting commerce, the PLCAA encompasses 

local activities involving any "firearm, including any 
antique firearm, or ammunition, or a component part of 
a firearm or ammunition that has been shipped or 
transported in interstate or foreign commerce," forever. 
15 U.S.C. § 7903(4) (emphasis added) (citations 
omitted). This so-called "jurisdictional limitation" is 
essentially no limitation at all. Once PLCAA immunity 
attaches to a qualified product under Section 7903(4), 
that immunity lasts into perpetuity, even if the product 
has ceased its transportation, injures someone who 
never entered any commercial transaction, and never 
again returns to interstate commerce. The assertion that 
Section 7903(4) adequately restrains the reach of the 
PLCAA to events that substantially affect interstate 
commerce fails.

HN45[ ] Contrary to Congress's assertion in 15 U.C.S. 
§ 7901(a)(6), the filing of a state lawsuit, in state court, 
based on state tort law, "is in no sense an economic 
activity that might, through repetition elsewhere, 
substantially affect any sort of interstate 
commerce." [*49]  Lopez, 514 U.S. at 567 (emphasis 
added). Even though lawsuits cost money and may 
result in the exchange of money, that monetary 
exchange is not commerce. The money is not 
transactional. It is lawful compensation for the redress of 
grievances between citizens under the substantive laws 
and sovereign power of the States. Even where, as 
here, the lawsuit involves parties from different states, 
that lawsuit does not become interstate commerce. It is 
interstate litigation. When the Gustafsons filed this civil 
complaint in Westmoreland County, they engaged in no 
"commercial intercourse." Gibbons, 22 U.S. at 189-90. 
They petitioned this Commonwealth for the redress of 
grievances for the civil wrongs that the Gun-Industry 
Defendants allegedly perpetrated against their son. 
Although Congress may dictate the forum for interstate 
litigation,25 it may not dictate a States' substantive law 
regarding such lawsuits.26

The PLCAA undoubtedly mandates the substantive law 
of tort lawsuits for the States. Thus, the Act is a 
Congressional tort-reform bill, a fact that the historical 
background of the Act and Congress's purposes for it 
reveal.

The gun industry lobbied Congress strongly for the 

25 See 28 U.S.C. § 1332.

26 See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817, 
82 L. Ed. 1188 (1938). We discuss the Erie R.R. Co. in detail 
below.
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PLCAA, because it faces inherent liability risks [*50]  at 
common law. Guns "kill approximately 30,000 people 
annually and injure another 60,000 to 84,000." Crow, 
Shooting Blanks: The Ineffectiveness of the Protection 
of Lawful Commerce in Arms Act, 59 SMU L. Rev. 1813 
(2006). "[E]very day in the United States, an average of 
more than one person is killed, and 45 more are injured, 
in unintentional shootings." Gustafsons' Complaint at 7. 
Moreover, the Federal Government's Center for Disease 
Control "found that the U.S. leads the industrialized 
world in rates of gun-related deaths among children, 
with unintentional fatal shootings of children 0 to 14 
years of age occurring here at rates 11 times higher 
than in the other 25 industrialized nations studied." Id.

"The financial burden of [gun] violence, approximately $ 
20 billion per year, falls largely upon two groups: 
individuals who must care for their injured family 
members and cities that spend millions every year in an 
attempt to combat this violence." Crow, at 1813. 
Because many gun users "are often penniless," id., in 
the 1980s and 90s, victims, cities, States, and even the 
Federal Government began suing the gun industry for 
compensation and injunctions to alleviate the harm that 
their products caused. Those plaintiffs raised [*51]  
various common-law theories, such as negligent 
marketing, negligent supervision, ultra-hazardous 
activity, public nuisance, and design defect. See Lytton, 
SUING THE GUN INDUSTRY: A BATTLE AT THE CROSS 

ROADS OF GUN CONTROL & MASS TORT at 5-15 (U. MI. 
Press 2005).

"The increased volume and success of lawsuits against 
the gun industry prompted firearms sellers and 
manufacturers to lobby Congress for a law protecting 
them from this onslaught of litigation." Crow, at 1813. 
Supporters of the PLCAA argued that plaintiffs were 
"misusing the tort system, seeking through litigation 
gun-control regulation that they [were] unable to achieve 
legislatively . . . ." Lytton, supra. at 152. The gun 
industry believed municipalities were filing "suits en 
masse in order to create overwhelming defense costs 
that [would] force the industry to settle, regardless of the 
legal merit of the claims against it." Id.

In advocating for the PLCAA, Senator Craig explained 
that, because of this increase in civil actions:

legal, law-abiding [gun] manufacturers have 
increasingly had to pay higher and higher legal 
costs to defend themselves in lawsuit after lawsuit 
that have, in almost every instance, been denied 
and thrown out of court by the judges when filed 

largely by municipalities who, obviously frustrated 
by gun violence in their communities, chose 
this [*52]  route. Instead of insisting that their 
communities and prosecutors and law enforcement 
go after the criminal element, they, in large part, in 
their frustration, looked for an easy way out. That 
has brought this legislation to the floor to limit the 
ability of junk or abusive kinds of lawsuits in a very 
narrow and defined way, but in no way — and I 
have said it very clearly — denying the recognition 
that if a gun dealer or a manufacturer acted in an 
illegal or irresponsible way or produced a 
product that was faulty and caused harm or 
damage, this bill would not preempt or in any 
way protect them or immune them from the 
appropriate and necessary legal sentence.

151 Cong. Rec. S9,218 (daily ed. July 28, 2005) (Sen. 
Craig) (emphasis added).

But Senator Craig's promise has proved illusory. As 
Ryan, Adames, and the Gustafsons' case show, 
PLCAA immunity is not "very narrow." Id. The Act 
immunizes the gun industry from every conceivable type 
of joint and comparable liability known to the common 
law. In fact, the statute protects gun manufacturers and 
sellers who, like these Gun-Industry Defendants, 
allegedly acted in an "irresponsible way or produced a 
product that was faulty and caused harm [*53]  or 
damage." Id.

As Senator Craig admitted, the PLCAA is federal, tort-
reform legislation. "The Wall Street Journal . . . put it 
very clearly as to the reality of [the PLCAA,] recognizing 
that tort reform is necessary." Id. (emphasis added). In 
the next breath, he acknowledged the elephant in the 
Senate Chamber - Congressional tort reform is not 
constitutional. "Congress can't do it in sweeping ways, 
[so] we have chosen targeted ways to get at the misuse 
of our court system in large part by the trial bar." Id.

The Senator's recognition that the PLCAA is tort reform 
comports with Congress's findings and purposes for the 
Act. Congress sought to eliminate the ability of a 
"maverick judicial officer or petit jury [to] expand civil 
liability [for the gun industry] in a manner never 
contemplated by the framers of the Constitution, by 
Congress, or by the legislatures of the several States." 
15 U.S.C. § 7901(a)(7) (emphasis added). But state 
legislation on the subject undercuts upon Congress's 
finding that state legislatures uniformly opposed gun-
industry liability. If they were, Congress would not have 
needed to pass the PLCAA; the state legislatures could 
have enacted it themselves. And the gun industry 
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previously [*54]  attempted that route with mixed results.

"In response to the wave of lawsuits against the gun 
industry, the [National Rifle Association] launched a 
nationwide lobbying campaign in state legislatures and 
Congress to secure statutory immunity for the industry." 
Lytton, supra at 166 (emphasis added). Despite 
nationwide lobbying, only 32 States passed immunity 
legislation. See id. Furthermore, those 32 States did not 
enact model statutes. Thus, gun-industry immunity from 
the common law varied widely in scope. See id. Some 
state legislatures, like the General Assembly of 
Pennsylvania,27 only prohibited municipalities from 
suing the gun industry. Others granted PLCAA-like 
"blanket immunity from suit with narrow exceptions for 
guns that malfunction (for example, guns that backfire) 
and breach of contract . . . ." Id. Still others jurisdictions 
took the opposite course. Three years prior to the 
PLCAA, "the California legislature repealed a provision 
of [its] Civil Code granting immunity to the gun industry 
against product-liability claims . . . ." Id. at 170 
(emphasis added). And the District of Columbia 
"imposed absolute liability on [gun] manufacturers for 
any injury caused by certain weapons." Federal 
Government's Brief [*55]  at 3 (citing D.C. Code Ann. § 
7-2551.02 (rev. 1994).

When it comes to holding the gun industry civilly liable, 
"Americans have never been of one mind . . . ." Murphy 
v. NCAA, 584 U.S.    ,    , 138 S. Ct. 1461, 1468, 200 L. 
Ed. 2d 854 (2018). Despite widespread disagreement 
among state legislatures, Congress gave the gun 
industry what it could not achieve State by State - a 
nationwide moratorium on common-law, joint-and-
comparative-liability claims. Congress pronounced such 
lawsuits to be "based on theories without foundation in 
hundreds of years of the common law and jurisprudence 
of the United States that [did] not represent a bona fide 
expansion of the common law." 15 U.S.C. § 7901(a)(7) 
(emphasis added). It called the litigation "an abuse of 
the legal system [that] constitute[d] an unreasonable 
burden on interstate and foreign commerce of the 
United States." 15 U.S.C. § 7901(a)(6).

Even if forbidding States' judiciaries from developing 
and applying their own common laws were within 
Congress's grasp, distrust of novel theories of liability 
does not explain why Congress extinguished the public 
nuisance, negligence, or product-liability claims upon 
which most pre-PLCAA plaintiffs founded their lawsuits. 

27 See 18 Pa.C.S.A. § 6120(a.1).

Such causes of action had existed for centuries.28 Yet, 

28 For example, this Commonwealth recognized claims for "a 
public nuisance" prior to the Civil War. Lancaster Tpk. Co. v. 
Rogers, 2 Pa. 114, 115 (1845) (applying Blackstone, 
COMMENTARIES ON THE LAWS OF ENGLAND, Vol. 3 § 
215). Likewise, claims for bodily injury arising from negligence 
are not new. See, e.g., Allen v. Willard, 57 Pa. 374 (1868); 
Monongahela City v. Fisher, 111 Pa. 9, 2 A. 87, 17 Week. 
Notes Cas. 51, 43 Legal Int. 298, 33 Pitts. Leg. J. 305 (Pa. 
1886). And the "youngest" of these torts, strict liability for 
defective products, existed in Pennsylvania for 39 years 
before the PLCAA. See Webb v. Zern, 422 Pa. 424, 220 A.2d 
853 (Pa. 1966). Other States had recognized that tort for 
nearly a century. E.g., MacPherson v. Buick, 217 N.Y. 382, 
111 N.E. 1050 (NY 1916) (imposing product liability upon the 
auto industry).

Since 1916, Congress has not attempted to supplant product 
liability for the auto industry. As the Federal Government 
explains on one of its websites:

Congress [created] the National Highway Traffic Safety 
Administration (NHTSA), which has the power to 
promulgate safety standards for automobiles . . . 
including those that require seat belts, air bags, and 
conspicuous brake lights. Importantly, these are seen as 
minimum safety standards, establishing a floor but not a 
ceiling for vehicle safety.

In fact, motor vehicle manufacturers routinely provide 
greater safety than the standards require. The threat of 
lawsuits provides one incentive for manufacturers to 
exceed safety standards. For example, before air bags 
were required, numerous lawsuits were filed by people 
injured in crashes of cars without air bags. Plaintiffs 
argued that their injuries would have been less severe 
had the car been equipped with air bags . . .

Some have criticized the traditional liability system, 
exemplified by motor vehicles and many other products, 
as unfair to manufacturers and costly for consumers . . . 
Since the 1960s, however, there has been an impressive 
reduction in the number of deaths from motor vehicle 
crashes in the United States. From 1966 to 2004, the 
rate [*57]  of such deaths per million miles traveled 
declined by 74%.

Vernick, Rutkow, & Salmon, Availability of Litigation as a 
Public Health Tool for Firearm Injury Prevention: Comparison 
of Guns, Vaccines, and Motor Vehicle, 97 Am. J. Public Health 
1991, 1997 (2007), United States Department of Health and 
Human Services (National Institute of Health) available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2040374/ (last 
visited July 16, 2020) (emphasis in original). Congress never 
explains why the honest car dealer, whose goods are not 
intended to inflict harm on anyone or anything, faces stiffer 
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the PLCAA extinguished these historically rooted 
causes of action in the [*56]  name of blocking 
unprecedented developments in the common law of 
torts.

Congress's use of the language of torts throughout the 
PLCAA serves as additional proof that the Act is tort 
reform. For instance, product-defect claims require that 
the product be "used as intended or in a reasonably 
foreseeable manner . . . ." 15 U.S.C. § 7903(5)(A)(v) 
(emphasis added). Furthermore, a crime "shall be 
considered the sole proximate cause of any resulting" 
damages. Id. (emphasis added). Congress did not 
define "reasonably foreseeable manner" or "proximate 
cause," likely because it did not need to do so. Such 
terms are the lingo of torts.

Phrases like "sole proximate cause," amend the 
substantive common law of torts. In Pennsylvania, for 
instance, proximate cause is critical to maintain a tort 
action. HN46[ ] A defendant's conduct "is a proximate 
cause of the plaintiff's harm where the conduct was a 
substantial factor in bringing about the harm inflicted 
upon a plaintiff." Straw v. Fair, 187 A.3d at 993. The 
Supreme Court of Pennsylvania has explained that 
proximate cause expresses this Commonwealth's 
"policy related to social and economic [*58]  
considerations." Vattimo v. Lower Bucks Hosp., Inc., 
502 Pa. 241, 465 A.2d 1231, 1233 (Pa. 1983). It is a 
legal question of whether Pennsylvania "will extend the 
responsibility for the conduct to the consequences 
which have in fact occurred." Id. (quoting Prosser, THE 
LAW OF TORTS § 42 (4th Ed.) (emphasis removed)).

By declaring that an individual's criminal act "shall be 
considered the sole proximate cause of any resulting 
death, personal injuries, or property damage," 15 U.S.C. 
§ 7903(5)(A)(v), Congress commands where the States 
must draw the line of liability. The PLCAA thereby 
reforms the law of torts and converts it from state to 
federal law. The Act replaces the local policy decisions 
of the Supreme Court of Pennsylvania and other state 
supreme courts regarding local torts with Congress's 
policy preferences on local issues.

Furthermore, Senator Craig's logic regarding the 
PLCAA, if taken to its rational ends, would permit 
Congress's total assumption of police power. He stated 
that gun-industry members "have increasingly had to 
pay higher and higher legal costs to defend themselves 
in lawsuit after lawsuit . . ." 151 Cong. Rec. S9,218 

regulations than an industry that produces weapons.

(daily ed. July 28, 2005) (Sen. Craig) (emphasis added). 
This is irrelevant under the Commerce Clause.

Litigation costs money for nearly everyone who 
must [*59]  appear in a court or administrative 
proceeding, not just the gun industry.29 Indeed, if we 
accept the theory that this lawsuit (or lawsuits in the 
aggregate) affect interstate commerce, simply because 
litigation costs money, then every case in state court - 
including criminal prosecutions, property disputes, and 
family law matters - would instantly fall under 
Congressional control. We are unable and unwilling to 
surrender the whole body of Pennsylvania law and 
sovereignty to Congress on such weak grounds. Under 
Congress's lawsuits-cost-money theory, it would also 
seem that Congress could simply regulate the practice 
of law directly, a power traditionally reserved to the 
supreme courts of each State. Hence, if allowed to play 
out fully, Senator Craig's reasoning would render States' 
judiciaries mere administrative law judges for Congress. 
Under his view of the Commerce Clause, it "is as if 
federal officers were installed in" the filing offices of 
every state courthouse "and were armed with the 
authority to stop" any lawsuit Congress disfavored. 
Murphy, 138 S. Ct. at 1478. "A more direct affront to 
state sovereignty is not easy to imagine." Id.

And Congress's concern with prohibiting frivolous [*60]  
lawsuits makes no sense when, as Senator Craig 
observed, the state judiciaries barred meritless suits 
under their respective tort laws prior to the PLCAA. He 
said, "in almost every instance, [suits against the gun 
industry have] been denied and thrown out of court by 
the judges when filed largely by municipalities who, 
obviously frustrated by gun violence in their 
communities, chose this route." 151 Cong. Rec. S9,218 
(daily ed. July 28, 2005) (Sen. Craig) (emphasis added). 
Who then were these "maverick judicial officers and 
petit juries" of which Congress spoke? 15 U.S.C. § 
7901(a)(7) (emphasis added). Even if the common law 
of a State exceeded the bounds tolerable to the citizens 
of that State, the gun industry's recourse was either the 
legislature of that State or to the People of that State, 
not Congress.

29 The only exception to the filing fees are pro se litigants who 
proceed in forma pauperis, but this is a very small percentage 
of all civil actions. We also recognize that indigent criminal 
defendants have a right to free legal representation. Perhaps 
those classes of cases would remain beyond the reach of 
Congressional legislation under Senator Craig's theory, 
because the litigants cannot afford to hire attorneys.
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As noted, the gun industry attempted that route with 
varying success. See Lytton, supra. Some legislatures, 
such as our General Assembly, barred state courthouse 
doors to lawsuits by municipalities. But, the refusal of 
most legislatures to immunize gun industry as fully as it 
wished "brought [the PLCAA] to the [Congress] floor . . . 
." 151 Cong. Rec. S9,218 (daily ed. July 28, 2005) (Sen. 
Craig). Through the PLCAA, [*61]  Congress irrationally 
believed "that, if a gun dealer or a manufacturer acted in 
an illegal or irresponsible way or produced a product 
that was faulty and caused harm or damage, [the 
PLCAA] would not preempt or in any way protect them 
or immune them from the appropriate and necessary 
legal sentence." Id. The PLCAA does precisely that and 
regulates the rights and liability of passive individuals 
such as J.R. Gustafson and his parents.

We therefore disagree with the trial court and the 
Second Circuit's view that the PLCAA falls within one of 
the three categories of constitutional Commerce Clause 
legislation. Congress did not rationally link the PLCAA to 
any burden upon interstate commerce that the 
Constitution recognizes. In fact, the PLCAA greatly 
resembles the Gun-Free School Zone Act of 1990, 
which the Supreme Court of the United States declared 
unconstitutional. In that statute, Congress attempted to 
criminalize the local conduct of possessing a gun near a 
school. Congress and the Federal Government 
rationalized the statute under the Commerce Clause, 
because they believed that guns near schools would 
negatively impact education, and therefore the quality of 
the future workforce, and [*62]  therefore interstate 
commerce.

In Lopez, supra, a criminal defendant, whom the 
Federal Government charged with violating the statute, 
challenged his conviction on constitutional grounds. He 
claimed Congress lacked the power to enact the law. 
The High Court found the statute unsustainable under 
the Commerce Clause, because there was "no 
indication that [Lopez], who merely possessed a gun 
near a school, had recently moved in interstate 
commerce, and there [was] no requirement that his 
possession of the firearm have any concrete tie to 
interstate commerce." Id. (emphasis added).

The PLCAA, just like the Gun-Free School Zones Act, is 
unsustainable; it grants the gun industry immunity 
regardless of how far removed from interstate 
commerce the harm arises. Congress's attempted 
exercise of its Commerce Clause power in the PLCAA, 
without a recent or concrete tie to interstate commerce, 
puts every victim of a crime or tort within the reach of 

Congressional regulation. Every state criminal 
prosecution and civil action impacts a defendant's 
finances and, potentially, insurance rates. And casualty 
insurance is an industry operating in interstate 
commerce, as are criminal and civil defense law firms. 
However, [*63]  imposing state-court judgments and 
executing those judgments are not commercial 
activities; they are the manifestation of the States' 
inherent police power to execute, uphold, and enforce 
their laws.

Ignoring this simple truth, the Federal Government 
would instead have us "pile inference upon inference in 
a manner that would . . . require us to conclude that the 
Constitution's enumeration of powers does not 
presuppose something not enumerated, and that there 
never will be a distinction between what is truly national 
and what is truly local." Lopez 514 U.S. at 567-68. Like 
the Supreme Court in Lopez, "This we are unwilling to 
do." Id. at 568.

We instead conclude the trial court erred in finding 
Congress legislated rationally when Congress asserted 
that the PLCAA regulates interstate commerce. The Act 
regulates litigation. Any impact that litigation might have 
upon interstate commerce, constitutionally speaking, is 
too remote to displace State sovereignty over the local 
torts and the local crimes at issue in those lawsuits.

Having rejected the Federal Government's Commerce 
Clause argument, we return to the Gustafsons claim 
that the Act violates the Tenth Amendment. It does.

HN47[ ] In Erie R.R. Co. v. Tompkins, 304 U.S. 64, 
58 S. Ct. 817, 82 L. Ed. 1188, the Supreme Court of the 
United States said, "Congress has [*64]  no power to 
declare substantive rules of common law applicable in a 
State whether they be local in their nature or 'general,' 
be they commercial law or a part of the law of torts." 
Erie R.R. Co., 304 U.S. at 78 (emphasis added). The 
Federal Government contends that the Gustafsons' 
invocation of Erie R.R. "is wholly out of place." Federal 
Government's Brief at 13 n.3. It believes "That case, 
which stands for the proposition that 'there is no federal 
general common law,' does not concern the Tenth 
Amendment." Id. (quoting Erie R.R. Co. at 78). The 
Federal Government grasps at straws.

While the High Court did not name the Tenth 
Amendment in Erie R.R., no one seriously doubts that 
the case is constitutional jurisprudence and that it 
divides power between the States and Federal 
Government. Erie R.R. has blatant Tenth Amendment 
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implications; the case speaks in Tenth Amendment 
language. HN48[ ] "[T]here stands, as a perpetual 
protest against [a federal law of torts], the Constitution 
of the United States, which recognizes and preserves 
the autonomy and independence of the States - 
independence in their legislative and independence in 
their judicial departments." Erie R.R. Co. at 78-79 
(quoting Baltimore & Ohio R.R. Co. v. Baugh, 149 
U.S. 368, 401, 13 S. Ct. 914, 37 L. Ed. 772 (1893) 
(Field, J., dissenting)). "Supervision over either the 
legislative or the judicial action of the States is in no 
case permissible except [*65]  as to matters by the 
Constitution specifically authorized or delegated to 
the United States. Any interference with either, except 
as thus permitted, is an invasion of the authority of the 
States . . . ." Id. at 79 (emphasis added).

The declaration that "there is no federal general 
common law," was the holding in Erie R.R., as the 
Federal Government observes. But the Supreme Court 
built that holding upon the constitutional premise at the 
heart of the Gustafsons' challenge - namely, that 
common law (and tort law, in particular) is state law. 
Therefore, Congress may not nationalize tort law, as it 
did under the PLCAA. HN49[ ] We have no federal 
common law, because, (1) "Congress has no power to 
declare substantive rules of common law" and (2) "no 
clause in the Constitution purports to confer such a 
power upon the federal courts." Id.

Thus, rather than the Gustafsons' reliance upon Erie 
R.R. being "wholly out of place," Federal Government's 
Brief at 13 n.3, it is spot-on. Congress had "no power" to 
pass the PLCAA, because, as our above review of the 
statute has revealed, the PLCAA is tort reform. By 
defining a "qualified-civil-liability action," Congress 
pronounced substantive rules of common law and 
therefore [*66]  exercised a police power reserved for 
the several States under the Tenth Amendment.

The Federal Government's claim that the PLCAA does 
not rewrite the common law for the gun industry, while 
convenient for its current defensive purposes, 
inaccurately portrays the Act's practical application. Its 
exceptions to the definition of "qualified-civil-liability 
action" only allow lawsuits based on state or federal 
statutes. As our review of the Act reveals, Congress 
abolished the common law dating back centuries for the 
gun industry. Thus, we agree with the Gustafsons' Tenth 
Amendment claim. Congress aimed the PLCAA-tort-
reform bill directly at the common law and expressly 
disapproved such causes of action while favoring the 
statutes of state legislatures and its own.

HN50[ ] We are compelled to hold that the definition of 
"qualified-civil-liability action," 15 U.S.C. § 7903(5), is 
unconstitutional under the Tenth Amendment and 
without the force or effect of law.

Also, Section 7902(a) of the PLCAA provides that a 
"qualified civil-liability action may not be brought in any 
federal or state court." Because the definition of a 
"qualified-civil-liability action" is without the force or 
effect of law, 15 U.S.C. § 7902(a) has no teeth. Nothing 
is a "qualified-civil-liability action" under the PLCAA. 
The [*67]  Act's operable section is therefore equally 
without the force or effect of law.

Section 7902(b), which directs courts to dismiss any 
"qualified-civil-liability action," also violates the Tenth 
Amendment in its own right. To enact a valid statute, 
Congress must direct the regulation at the activities of 
private citizens. See NFIB, supra, and Murphy v. 
NCAA, supra. The Federal Government argues Section 
7902 is viable, because it regulates the supposedly 
"private conduct" of the Gustafsons filing of a complaint, 
under the Pennsylvania Rules of Civil Procedure, in the 
public records of the publicly elected Prothonotary of 
Westmoreland County. In the Federal Government's 
view, such civil filings, in the aggregate, take a 
substantial toll on the gun industry, an industry that 
ships goods in interstate and foreign commerce.

If we accept the Federal Government's theory that filing 
a state action, in a state court, is within Congress's 
reach, then the 50 States must forfeit all their 
sovereignty to the Federal Government. If given enough 
latitude to pile inference upon inference upon inference, 
Congress could eventually connect any state-court 
proceeding to some impact upon one party's finances 
and therefore interstate commerce. We would thereby 
poise Congress to consume [*68]  everything the Tenth 
Amendment reserves to the States.

For example, in Pennsylvania, every adoption 
proceeding begins by filing a petition with the Clerk of 
the Orphan's Court. Every divorce and custody case 
begins with a filing in the Office of the Prothonotary. The 
same is true of every property and contract dispute. 
And, of course, as this case shows, actions based in tort 
begin with a complaint filed with the Prothonotary. Every 
state statute and common law is worthwhile, because 
citizens can file public complaints and public petitions 
alleging violations of those laws in a trial court or 
administrative agency. If Congress can declare, as it did 
in Section 7901 of the PLCAA, that filing a petition or 
complaint in a state court to vindicate state rights 
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substantially burdens interstate commerce, then what 
remains for the States to govern under the Tenth 
Amendment?

Reforming the judicial systems of the States from top to 
bottom in such a manner goes far afield from the 
enumerated, limited powers of Congress. This is 
definitely not the vision that Hamilton, Madison, and the 
other Founders had in mind when they authored the 
Constitution. The Federal Government's claim that filing 
a state lawsuit, based on a state tort, which [*69]  arose 
within the boundaries of that state, is private conduct 
rising to the level of interstate commerce must fail. The 
Commerce Clause simply does not stretch that far, and 
the Tenth Amendment forbids it.

B. The Second/Fourteenth Amendments & Severability

HN51[ ] Having addressed the issues that the parties 
argued and that the trial court ruled upon, we recall that 
this Court "may affirm the trial court's order on any valid 
basis." Plasticert, Inc. v. Westfield Ins. Co., 2007 PA 
Super 124, 923 A.2d 489, 492 (Pa. Super. 2007). Even 
though the Federal Government and the Gun-Industry 
Defendants have not asserted an alternative basis for 
affirmation, Congress claimed it could pass the PLCAA 
under the Fourteenth Amendment to enforce the 
Second Amendment. See 15 U.S.C. § 7901(b). It could 
not.

HN52[ ] The Second Amendment safeguards "the right 
of the people to keep and bear Arms . . . ." U.S. Const. 
amnd. II. (emphasis added). When Madison wrote those 
words, he vested the right in "the people," not in 
associations, firms, partnerships, corporations, other 
entities, or - in the all-encompassing language of the 
Fourteenth Amendment - "persons."30 The distinction 
between "people" (i.e., real, living, and breathing 
humans from whom all sovereignty and consent to 
governance spring) and "persons" (a term of art that 
includes legal fictions, such as business entities) is 
crucial in constitutional law. See Santa Clara County v. 
Southern P. R. Co., 118 U.S. 394, 6 S. Ct. 1132, 30 L. 
Ed. 118, (Syllabus of Slip Opinion) [*70]  (1886) 

30 The Fourteenth Amendment provides, in relevant parts, that 
no State shall "deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws" and "Congress 
shall have power to enforce, by appropriate legislation, the 
provisions of this article." U.S. Const. amnd. XIV.

(applying the Fourteenth Amendment to corporate 
defendants based upon the word "person" in that 
amendment).

Three years after Congress passed the PLCAA, Justice 
Scalia explained in District of Columbia v. Heller, 554 
U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008), 
what "the people" in the Second Amendment means. 
HN53[ ] "People" refers to "a class of persons who 
are part of a national community or who have otherwise 
developed sufficient connection with this country," that 
is, "all Americans." Id. at 581. While these Defendants 
are American corporations, they are not "Americans" as 
Heller used that term. Heller referred to the American 
People. The Gun-Industry Defendants are "persons" but 
not "people." Accordingly, they have no Second 
Amendment rights.

HN54[ ] Also, "Like most rights, the right secured by 
the Second Amendment is not unlimited." Id. at 626; 
see also id. at 627 n. 26. The right to keep and bear 
arms does not include a right to make and sell defective 
arms or ammunition, to engage in negligent design or 
marketing, to fail to warn consumers or end users of 
latent dangers within a product, or to otherwise inflict 
public nuisance within the several States. There is no 
constitutional right to negligently or defectively 
manufacture or sell firearms or ammunition. Nor is there 
a right to make or sell them in conditions that are less 
safe than an alternative [*71]  design, any more than 
there is a constitutional right to manufacturer or sell, 
say, a Ford Pinto with an exploding gas tank. The 
PLCAA does not survive on this alternative basis.

Finally, having determined that Section 7902 and the 
definitions of "qualified-civil-liability action" and "qualified 
product" in Section 7903 of the PLCAA are 
unconstitutional, we reach the question of severability. 
HN55[ ] If Congress would not have enacted a 
statute's constitutional provisions without its 
unconstitutional terms, then the constitutional provisions 
are not severable; the entire statute must be declared 
unconstitutional. See Seila Law LLC v. Consumer Fin. 
Prot. Bureau, 591 U.S.    ,    , 140 S. Ct. 2183, 2209, 
207 L. Ed. 2d 494 (2020) (quoting Free Enterprise 
Fund v. Public Company Accounting Oversight 
Board, 561 U.S. 477, 508, 130 S. Ct. 3138, 177 L. Ed. 
2d 706, (2010)).

The only portions of the PLCAA that do not offend the 
Constitution are its findings and purposes (in Section 
7901) and a few definitions (in Section 7903). These 
provisions have no force on their own. Accordingly, 
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Congress would not have enacted the constitutional 
provisions of the PLCAA standing alone. The rest of the 
PLCAA is not severable; the Act is unconstitutional in its 
entirety.

Hence, the trial court erred by holding that the PLCAA is 
constitutional and by sustaining the Gun-Industry 
Defendants' preliminary objections to the complaint.

In sum, the constitutional safeguards that override the 
PLCAA are the structural [*72]  pillars of American 
government. These principles ensure that local matters 
remain under the local authority of the States, and they 
prevent the Federal Government from becoming all 
powerful. While such principles may be "less romantic 
and have less obvious a connection to personal 
freedom than the provisions of the Bill of Rights or the 
Civil War Amendments," NFIB 567 U.S. at 707, (Scalia, 
J. dissenting), federalism is fundamental to liberty. It 
permits the 50 Experiments in Democracy, which the 
People perform every day in their statehouses and 
courthouses across this Nation. Congressional tort-
reform bills, like the PLCAA, have no place within that 
system; tort law and statutes reforming it are an 
exercise of police power reserved to the States under 
the Tenth Amendment.

Order reversed. Case remanded for further proceedings 
consistent with this Opinion and for entry of a 
declaratory judgment in favor of the Gustafsons and 
against Springfield, Inc., Saloom Department Store, 
LLC, and the United States of America, declaring that 
the Protection of Lawful Commerce in Arms Act, 15 
U.S.C. §§ 7901-7903, is repugnant to the Constitution of 
the United States and, therefore, without the force or 
effect of law.

Jurisdiction relinquished.

Judgment Entered.

Date: 9/28/2020 [*73] 

End of Document
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Case Summary

Overview

HOLDINGS: [1]-In an action involving specific personal 

jurisdiction in Pennsylvania over New Jersey corporate 
defendants in a case filed by an Indiana resident 
regarding injuries allegedly caused by a pelvic mesh 
medical device implanted in Indiana, imposition of 
personal jurisdiction was proper because, applying 42 
Pa.C.S. § 5322(c) and the federal due process clause of 
the Fourteenth Amendment, appellee's claims that she 
suffered injury resulting from the transvaginal mesh 
device arose out of, and indisputably related to, the 
mesh that was manufactured in Pennsylvania by the 
manufacturer under appellant's supervision.

Outcome
Superior court's judgment affirmed.

LexisNexis® Headnotes

Civil Procedure > Preliminary 
Considerations > Venue > Individual Defendants

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

HN1[ ]  Venue, Individual Defendants

Generally, a challenge to personal jurisdiction, under 
Pennsylvania law, must be asserted by preliminary 
objection. Pa.R.C.P. No. 1028(a)(1). Defenses that must 
be raised by preliminary objection, including improper 
venue, personal jurisdiction, and improper service must 
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be resolved at the very beginning of the case, before the 
court expends the time and energy to become deeply 
involved in the litigation.

Civil Procedure > ... > Jurisdiction > Jurisdictional 
Sources > Constitutional Sources

Constitutional Law > Substantive Due 
Process > Scope

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection

HN2[ ]  Jurisdictional Sources, Constitutional 
Sources

The Due Process Clause of the Fourteenth Amendment 
imposes limits on a state court's jurisdiction over non-
residents because a state court's assertion of 
jurisdiction exposes defendants to the State's coercive 
power. Restrictions on jurisdiction, however, are not 
only to protect defendants from being forced to litigate in 
distant courts but also are a consequence of the 
territorial limitations on the power of the respective 
States under the federalist system.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Due Process

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

HN3[ ]  In Personam Actions, Due Process

A forum state's jurisdiction over an out-of-state 
defendant satisfies due process only when the 
defendant has certain minimum contacts with the state 
such that the maintenance of the suit does not offend 
traditional notions of fair play and substantial justice.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Substantial 
Contacts

HN4[ ]  In Personam Actions, Substantial Contacts

In assessing personal jurisdiction over out-of-state 
corporate defendants, courts have recognized a 
distinction between situations where a corporation's 
connections are so continuous and systematic as to 
render them essentially at home in the forum State, 
allowing for jurisdiction over causes of action unrelated 
to in-state activities, and those more limited connections 
with a state which restrict jurisdiction to causes of action 
where there is an affiliation between the forum and the 
underlying controversy. The former has been deemed 
general or all-purpose jurisdiction, and the later, specific 
or case-related jurisdiction.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Doing 
Business

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Substantial 
Contacts

HN5[ ]  In Personam Actions, Doing Business

General personal jurisdiction applies where a 
defendant's continuous corporate operations within a 
state are so substantial and of such a nature as to justify 
suit on causes of action arising from dealings entirely 
distinct from those activities. General jurisdiction is 
proper only where a corporation's contacts are so 
continuous and systematic as to render it essentially at 
home in the forum State.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Substantial 
Contacts

HN6[ ]  In Personam Actions, Substantial Contacts

Specific personal jurisdiction is not as straightforward as 
general personal jurisdiction and, instead, requires 
consideration of the factual nuances of jurisdictional 
connections in each case. The High Court has 
explained that specific jurisdiction involves a more 
limited form of submission to a State's authority, 
elaborating that when a defendant purposefully avails 
itself of the privilege of conducting activities within the 
forum state, it submits to the judicial power of an 
otherwise foreign sovereign to the extent that power is 
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exercised in connection with the defendant's activities 
touching on the State.

Civil Procedure > ... > Jurisdiction > In Rem & 
Personal Jurisdiction > Constitutional Limits

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Due Process

HN7[ ]  In Rem & Personal Jurisdiction, 
Constitutional Limits

At its most simplistic, the question for specific personal 
jurisdiction continues to be whether the defendant has 
sufficient minimum contacts with the state such that the 
maintenance of the suit does not offend traditional 
notions of fair play and substantial justice. Requiring 
minimum contacts satisfies due process by ensuring 
that the defendant may reasonably anticipate where it 
may be haled into court based upon which forums it has 
purposefully availed itself of the privilege of conducting 
activities. This requirement ensures that a defendant will 
not be subject to jurisdiction solely as a result of 
random, fortuitous, or attenuated contacts.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

HN8[ ]  In Personam Actions, Minimum Contacts

In order for a state court to exercise specific jurisdiction, 
the suit must arise out of or relate to the defendant's 
contacts with the forum. Additionally, specific jurisdiction 
is confined to adjudication of issues deriving from, or 
connected with, the very controversy that establishes 
jurisdiction.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

HN9[ ]  In Personam Actions, Minimum Contacts

Jurisdictional limitations provide a degree of 

predictability to the legal system that allows potential 
defendants to structure their primary conduct with some 
minimum assurance as to where that conduct will and 
will not render them liable to suit. The proper question is 
not where the plaintiff experienced a particular injury or 
effect but whether the defendant's conduct connects him 
to the forum in a meaningful way. The focus of the 
jurisdictional question should be the actions of the 
defendant in relation to the forum, not the fortuity of 
which claims a plaintiff's counsel includes in a 
complaint.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

HN10[ ]  In Personam Actions, Minimum Contacts

Absent further clarification from the High Court, the 
Supreme Court of Pennsylvania declines to restrict 
jurisdiction by focusing narrowly on the elements of a 
plaintiff's specific legal claims, which could 
unnecessarily restrict access to justice for plaintiff. 
Instead, the court looks more broadly to determine 
whether the case as a whole establishes ties between 
the defendant's actions in the forum state and the 
litigation.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Long Arm 
Jurisdiction

HN11[ ]  In Personam Actions, Long Arm 
Jurisdiction

42 Pa.C.S. § 5322 provides that only a cause of action 
or other matter arising from acts enumerated in § 
5322(a), or from acts forming the basis of jurisdiction 
under subsection (b), may be asserted against him. 
Indeed the cause of action arising from language also 
appears in § 5322(a), which provides jurisdiction as to a 
cause of action or other matter arising from such person 
causing any of the listed activities including causing 
harm or tortious injury by an act or omission in 
Pennsylvania.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Long Arm 
Jurisdiction
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Governments > Legislation > Interpretation

HN12[ ]  In Personam Actions, Long Arm 
Jurisdiction

"Cause of action" has been defined as a group of 
operative facts giving rise to one or more bases for 
suing; a factual situation that entitles one person to 
obtain a remedy in court from another person. The clear 
legislative expression in 42 Pa.C.S. § 5322(b) is to 
apply Pennsylvania's jurisdiction to the fullest extent 
allowed under the Constitution of the United States.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Challenges

Computer & Internet Law > ... > Jurisdiction > In 
Personam Jurisdiction > Long Arm Jurisdiction

Evidence > Burdens of Proof > Allocation

HN13[ ]  In Personam Actions, Challenges

Pennsylvania courts have repeatedly opined in 
addressing a defendant's challenge to personal 
jurisdiction that the burden is first on the defendant, as 
the moving party, to object to jurisdiction; once raised by 
a defendant, the burden of establishing personal 
jurisdiction under Pennsylvania's long arm statute is 
placed on the plaintiff asserting jurisdiction. It is only 
when the jurisdictional issue is properly raised that the 
burden of proof is upon the party asserting the 
jurisdiction. The defendant can respond by 
demonstrating that the imposition of jurisdiction would 
be unfair. This practice is consistent with federal 
jurisprudence.

Business & Corporate Law > ... > Corporate 
Existence, Powers & Purpose > Powers > Ability to 
Engage in Litigation

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Doing 
Business

HN14[ ]  Powers, Ability to Engage in Litigation

The exercise of the privilege of doing business in the 
forum may give rise to obligations; and, so far as those 
obligations arise out of or are connected with the 

activities within the state, a procedure which requires 
the corporation to respond to a suit brought to enforce 
them can, in most instances, hardly be said to be 
undue.

Judges: SAYLOR, C.J., BAER, TODD, DONOHUE, 
DOUGHERTY, WECHT, MUNDY, JJ. Justices Todd, 
Donohue, Dougherty, Wecht and Mundy join the 
opinion. Justice Donohue files a concurring opinion in 
which Justice Wecht joins. Chief Justice Saylor files a 
dissenting opinion.

Opinion by: BAER

Opinion

JUSTICE BAER

This case presents a challenge to the exercise of 
specific personal jurisdiction in Pennsylvania over New 
Jersey corporate defendants in a case filed by an 
Indiana resident regarding injuries allegedly caused by a 
pelvic mesh medical device implanted in Indiana. While 
the device was assembled by the defendants out of 
state, the mesh component of the device was 
manufactured by a separate entity in Pennsylvania. 
After reviewing recent decisions from the United States 
Supreme Court revising its personal jurisdiction 
jurisprudence, we conclude that the imposition of 
personal jurisdiction in this case meets the relevant 
constitutional and statutory requirements. 
Accordingly, [*2]  we affirm the judgment of the Superior 
Court.

I. Factual and Procedural History

Appellee-Plaintiff Patricia Hammons ("Hammons") is an 
Indiana resident who suffered significant injuries 
following the May 2009 implantation in Indiana of 
Appellant-Defendant Ethicon, Inc.'s Prolift Kit, which is a 
medical device used to treat "medical conditions in the 
female pelvis, primarily pelvic organ prolapse and/or 
stress urinary incontinence." Plaintiffs' Master Long 
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Form Complaint ("Master Complaint") at ¶ 23. She 
received treatment for the injuries in Indiana and 
Kentucky.1

The Prolift Kit includes mesh, which has been cut to a 
specific shape, along with tools to implant it and 
instructions. The mesh is "woven from filaments of 
polypropylene and/or other non-biological substances 
designed and intended to be permanently implanted 
through surgery in the human body." Id.

As is relevant to the jurisdictional question before us, all 
parties agree that the mesh is the only aspect of the 
Prolift Kit produced in Pennsylvania. Ethicon contracted 
with Secant Medical, Inc. ("Secant"), a Bucks County 
manufacturer, to weave the mesh according to Ethicon's 
specifications from Ethicon's proprietary 
polypropylene [*3]  filament. As the characteristics of the 
mesh and the production process are central to the 
issues in this case, we set forth the details as described 
in an affidavit by a Secant officer:

Ethicon supplies Secant with spools of 
PROLENE™ polypropylene filament, which Secant, 
in response to purchase orders, knits to produce 
large rolls of mesh per specifications provided and 
required by Ethicon. Ethicon's specifications govern 
various characteristics of the mesh, including its 
elasticity, density, mass, and areal density. Ethicon 
establishes the specifications for the knitting of the 
mesh component[,] and Secant is required to follow 
these specifications. Once the PROLENE™ 
polypropylene filaments are knit into mesh, samples 
of the mesh are measured for width, courses, 
wales, thickness, areal density, and elasticity, and 
are then ball burst tested. These measurements are 
taken and recorded to ensure that Secant has knit 
the mesh per Ethicon's specifications, and Secant 
completes a Certificate of Conformance for each lot 
that attests to the mesh's compliance with Ethicon's 
specifications. Secant then ships the large rolls of 
mesh to other Ethicon facilities unrelated to Secant 
where further [*4]  manufacturing occurs.

Affidavit of Karen West, dated June 2, 2014, at ¶ 5.

In May 2013, Hammons filed a complaint in the 

1 As our review of this case is limited to the question of 
jurisdiction over out-of-state defendants, we will not recount 
the extensive factual history of Ms. Hammons' significant 
injuries, which is set forth in detail in the Superior Court 
decision, Hammons v. Ethicon, Inc., 2018 PA Super 172, 190 
A.3d 1248, 1254-58 (Pa. Super. 2018).

Philadelphia Court of Common Pleas against Ethicon, 
Johnson & Johnson, Gynecare,2 and Secant, asserting 
various claims related to the implanted device. Ethicon 
is a wholly-owned subsidiary of co-defendant Johnson & 
Johnson, both of which are headquartered and 
incorporated in New Jersey (jointly "Ethicon").

After initially being removed to federal court based on 
Ethicon's claim of diversity jurisdiction, the case was 
eventually remanded to the Philadelphia Court of 
Common Pleas, where it was transferred in March 2014 
to the Complex Litigation Center Pelvic Mesh Mass Tort 
Program, which has been coordinated under the caption 
In re Pelvic Mesh Litigation and docketed as Master 
Docket Number February Term 2014, No. 829 ("Master 
Docket").3 The Master Docket included plaintiffs who 
were residents of Pennsylvania and over one hundred 
plaintiffs who, like Hammons, were neither residents of 
Pennsylvania nor had the device implanted in 
Pennsylvania (jointly "Plaintiffs").

On March 31, 2014, the court entered Case 
Management Order No. 1. In it, the court set forth 
procedures for Plaintiffs to file a "Master Long Form 
Complaint" and individual "Short Form Complaints." It 
declared that the Master Complaint would "substitute 
and supersede all [c]omplaints filed in individual Pelvic 
Mesh Cases pending in the Philadelphia County Court 
of Common Pleas," which included Hammons' 
complaint. Order, dated March 31, 2014, at 3. The court 
decreed that the defendants could file Master 
Preliminary Objections as well as a Master Answer in 
response to the Master Complaint. The order specified 
that the court's "ruling on the Master Preliminary 
Objections will be binding on all current and future 
Pelvic Mesh Cases." Id. at 3.

2 Gynecare, initially named as a defendant, was a division of 
Ethicon.

3 The Superior Court summarized the history of Philadelphia's 
mass tort program:

In 1992, the Philadelphia Court of Common Pleas 
initiated the Mass Tort Program to deal efficiently with 
large [*5]  numbers of complex but similar tort cases by 
coordinating and streamlining pleadings, discovery, 
pretrial motions, and trial. The legal foundation for the 
Program is Pa.R.Civ.P. 213, which authorizes courts to 
consolidate related cases and issue case management 
orders for their efficient disposition.

Hammons, 190 A.3d at 1260.
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The case management order explained that, after the 
expiration of the deadlines for Master Preliminary 
Objections, each plaintiff should file an individual Short 
Form Complaint [*6]  in a form proposed by the Plaintiffs 
and agreed to by the Defendants. Id. at 3-4. On the 
Short Form Complaint, the individual plaintiffs could 
incorporate by reference those counts of the Master 
Complaint that applied to them and raise any additional 
claims specific to their situation. Any defendants named 
in a Short Form Complaint were allowed to file 
preliminary objections relevant to the new issues raised 
in that individual complaint.

Plaintiffs filed the Master Complaint in May 2014 against 
ten defendants raising eighteen claims. Plaintiffs 
asserted, without development, that jurisdiction over the 
defendants was based upon Pennsylvania's general 
personal jurisdiction statute, 42 Pa.C.S. § 5301, infra at 
9 n.7. Master Complaint at ¶ 20.

As relevant to Hammons' claim, Plaintiffs alleged that 
Ethicon "designed, manufactured, packaged, labeled, 
marketed, sold, and distributed" the Prolift Kit. Master 
Complaint at ¶ 25. Plaintiffs also named Secant as a 
defendant, claiming that it "designed, tested, inspected, 
wove, knitted, cut, treated, packaged, manufactured, 
marketed, and/or sold a mesh made from polypropylene 
and/or other synthetically derived filaments that was the 
actual mesh utilized" in Ethicon's Prolift Kits. Id. at [*7]  ¶ 
41. The complaint further averred that "no changes" are 
made to the mesh produced by Secant until it is cut by 
Ethicon, and it asserted that the mesh "is what remains 
in the woman's pelvic area." Id. at ¶ 42.

Plaintiffs stated that the Defendants' products were 
"promoted to physicians and patients as an innovative, 
minimally invasive procedure with minimal local tissue 
reactions, minimal tissue trauma and minimal pain while 
correcting vaginal prolapse, stress urinary incontinence, 
pelvic organ prolapse and/or rectocele."4 Id. at ¶ 44. 
Plaintiffs, however, claimed that the polypropylene mesh 
"was biologically incompatible with human tissue and 
promote[d] an immune response" that resulted in 
"degradation of the polypropylene mesh, as well as the 
pelvic tissue" and could "contribute to the formation of 
severe adverse reactions to the mesh." Id. at ¶ 45. They 
averred that the devices had "high malfunction, failure, 
injury, and complication rates, fail to perform as 
intended, require frequent and often debilitating re-
operations, and have caused severe and irreversible 

4 A rectocele is a posterior vaginal prolapse caused by a 
weakening of the wall between the vagina and rectum.

injuries, conditions, and damage to a significant number 
of women, including Plaintiffs." Id. at ¶ 51.

As relevant to Ethicon, [*8]  Plaintiffs identified the 
following as defective aspects of the Prolift Kit 
specifically related to the mesh:

a. the use of polypropylene material in the mesh 
itself and the immune reaction that results, causing 
adverse reactions and injuries;
* * * *
c. the design of the Pelvic Mesh Products to be 
inserted transvaginally into an area of the body with 
high levels of bacteria, yeast, and fungus that 
adhere to the mesh causing immune reactions and 
subsequent tissue breakdown and adverse 
reactions and injuries;
* * * *
e. [b]iomechanical issues with the design of the 
mesh that create strong amounts of friction 
between the mesh and the underling tissue that 
subsequently cause that tissue to degrade resulting 
in injury;
f. the lack or porosity in the mesh resulting in the 
formation of scar plate that prohibits the tissue in-
growth, resulting in mesh contractions, nerve 
damage, pain and erosion of the mesh into other 
organs, and failure of the device;
* * * *
h. degradation of the mesh itself over time which 
causes the internal tissue to degrade resulting in 
injury;

i. particle loss and or "shedding" of the mesh both 
during implantation and following implantation that 
results in additional undesirable [*9]  complications 
including an increased inflammatory response and 
a migration of those particles resulting in injury;
j. the welding and heating of the mesh itself during 
production which creates a toxic substances [sic] 
that contributes to the degradation of the mesh and 
host tissue alike.
* * * *
l. the propensity of the mesh for "creep" or to 
gradually elongate and deform when subject to 
prolonged tension inside the body;
m. the propensity of the mesh to contract, retract, 
and/or shrink inside the body;
n. the inelasticity of the mesh, causing them to be 
improperly matted to the delicate and sensitive 
areas of the vagina and penis where they are 
implanted, and causing pain upon normal daily 
activities that involve movement in the pelvic region 
(e.g. intercourse, defecation, walking)[.]
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Master Complaint at ¶ 51. Included in the counts 
asserted in the Master Complaint were strict liability 
claims of failure to warn the Plaintiffs of various risks 
related, inter alia, to the mesh, id. at ¶ 127, and design 
defects including those related to the mesh, id. at ¶ 136.

Ethicon filed preliminary objections in June 2014 to the 
Master Complaint but did not include objections to 
personal jurisdiction. [*10]  Ethicon later explained that it 
could not have contested personal jurisdiction via 
preliminary objections to the Master Complaint because 
the complaint did not contain "Plaintiff-specific 
jurisdictional information such as state of residence or 
implant surgery." Ethicon Reply in Support of Motion to 
Dismiss for Lack of Jurisdiction at 4. Moreover, Ethicon 
argued that a preliminary objection raising lack of 
jurisdiction to the Master Complaint would have been 
improper because jurisdiction existed in regard to the 
claims of the Plaintiffs who were Pennsylvania 
residents. Id. at 4. Instead, it argued that the appropriate 
filing would be preliminary objections to the individual 
Short Form Complaints of the non-Pennsylvania 
plaintiffs, which it later filed.

Secant filed preliminary objections to the Master 
Complaint asserting its immunity under the Biomaterials 
Access Assurance Act of 1998, 21 U.S.C. §§ 1601-
1606, which provides that biomaterial suppliers "shall 
not be liable for harm to a claimant caused by an 
implant," if certain conditions are met. 21 U.S.C. § 
1604(a). In August 2014, the trial court agreed and 
dismissed the claims against Secant. In so doing, the 
court made several findings required for deeming 
Secant immune under [*11]  the federal act, including 
holding that Secant was a "biomaterials supplier," was 
"not a manufacturer" or "a seller of the implant," "did not 
provide any component parts for the implant that failed 
to meet applicable contractual requirements," and "was 
not related to the manufacturers of the implant . . . by 
common ownership or control." Tr. Ct. Order of Aug. 22, 
2014; 21 U.S.C. § 1604.5

On September 29, 2014, Ethicon filed a motion to 

5 In considering Secant's motion, the court admitted three 
affidavits of Secant and Ethicon employees, which the parties 
have relied upon to describe the relationship between the two 
companies as it related to Ethicon's jurisdictional connections 
to Pennsylvania, and specifically to the production of the mesh 
used in the Prolift Kit. The affidavits were submitted by James 
0. Williams, Jr., Ethicon's Strategic Sourcing Manager; Eric 
Nadeau, President of Secant; and Karen West, an Officer of 
Secant.

dismiss for lack of personal jurisdiction on the Master 
Docket in regard to 118 Plaintiffs, including Hammons, 
who were not Pennsylvania residents and had neither 
received the implant surgery nor suffered related injury 
in the Commonwealth.6 Ethicon asserted that neither 
general nor specific personal jurisdiction was proper as 
to the non-Pennsylvania residents. In regard to general 
personal jurisdiction, Ethicon highlighted the then-recent 
decision of the United States Supreme Court in Daimler 
AG v. Bauman, 571 U.S. 117, 134 S. Ct. 746, 187 L. Ed. 
2d 624 (2014), which, as discussed in detail infra, 
limited the applicability of general jurisdiction to those 
states where a corporation is incorporated or maintains 
its principal place of business, absent unusual 
circumstances. Premised on Daimler, Ethicon asserted 
that general jurisdiction was not [*12]  appropriate in 
Pennsylvania because New Jersey was Ethicon's state 
of incorporation and principal place of business. It 
rejected Plaintiffs' invocation of the business it 
conducted in Pennsylvania, observing that the High 
Court clarified in Daimler that a "substantial, continuous, 
and systemic course of business" in the forum state is 
not sufficient to establish general jurisdiction. Ethicon's 
Motion to Dismiss Letter Brief at 7 (quoting Daimler, 571 
U.S. 137-38).

Ethicon next turned to specific personal jurisdiction. It 
argued that specific jurisdiction should be "analyzed on 
a claim-specific basis, meaning that 'personal 
jurisdiction over one of the defendants as to a particular 
claim asserted by [the plaintiff] does not necessarily 
mean that [the court] has personal jurisdiction over that 
same defendant as to [the plaintiff's] other claims." 
Ethicon's Motion to Dismiss Letter Brief at 5 (quoting 
Remick v. Manfredy, 238 F.3d 248, 255 (3rd Cir. 2001)). 
It maintained that specific jurisdiction was inappropriate 
over the claims of the Plaintiffs who were not residents 
of Pennsylvania and had not suffered injuries resulting 
from implantation of the device in Pennsylvania. It later 
urged the court to reject Plaintiffs' attempt to rely upon 
Ethicon's dealings with [*13]  Secant in Pennsylvania, 
asserting that "Plaintiffs' tort claims arise out of their 
implant surgeries in other states; they do not arise out of 
Ethicon's limited act of sending raw materials to Secant 
in Pennsylvania." Ethicon's Reply in Support of Motion 
to Dismiss for Lack of Jurisdiction at 6.

On October 6, 2014, Plaintiffs filed their preliminary 
response to Ethicon's motion to dismiss for lack of 

6 Ethicon also raised the lack of personal jurisdiction as a New 
Matter. Ethicon Master Answer and New Matter at 36.
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personal jurisdiction ("Preliminary Response"). Plaintiffs 
first asserted that Ethicon waived the jurisdictional 
challenge by failing to raise it as a Master Preliminary 
Objection. They next claimed that jurisdiction was 
proper under the general personal jurisdiction provision 
of 42 Pa.C.S. § 5301(a)(2)(iii), which in relevant part 
provides for jurisdiction over a corporation that carries 
"on a continuous and systematic part of its general 
business within this Commonwealth." Preliminary 
Response at 5 (quoting 42 Pa.C.S. § 5301(a)(2)(iii))7

Plaintiffs acknowledged that jurisdiction must also 
satisfy the due process requirements of the federal 
constitution as informed by United States Supreme 
Court's recent precedent. They emphasized, however, 
that the High Court had provided a potential exception 
to Daimler's restrictive view of general jurisdiction for 
cases where a corporation's contacts with the forum 
state may be "so substantial and of such a nature as to 
render the corporation at home in that state," even if it 
was not headquartered or incorporated in the state. 
Preliminary Response at 7 (quoting Daimler, 571 U.S. at 
139 n.19). Plaintiffs claimed that publically available 
information suggested that Ethicon's contacts "with 
Pennsylvania are indeed so large and extraordinary that 
it fairly can be said that these defendants are 'at home' 
in Pennsylvania." [*15]  Id.

Plaintiffs also asserted that Ethicon was subject to 

7 Section 5301, entitled "Persons," provides as follows in 
regard to general personal jurisdiction over corporations:

(a) General rule. - The existence of any of the following 
relationships between a person and this Commonwealth 
shall constitute a sufficient basis of jurisdiction to enable 
the tribunals of this Commonwealth to exercise general 
personal jurisdiction over such person, or his personal 
representative in the case [*14]  of an individual, and to 
enable such tribunals to render personal orders against 
such person or representative:

* * * *

(2) Corporations. -

(i) Incorporation under or qualification as a foreign 
corporation under the laws of this Commonwealth.

(ii) Consent, to the extent authorized by the consent.

(iii) The carrying on of a continuous and systematic 
part of its general business within this 
Commonwealth.

42 Pa.C.S. § 5301(a)(2).

specific personal jurisdiction based upon its "extensive 
contacts with Pennsylvania[,]" emphasizing that it had 
"intentionally developed a deep affiliation with 
Pennsylvania specifically relating to their pelvic mesh 
products." Preliminary Response at 13. They averred 
that Ethicon had a "long-standing relationship" with 
Secant in Bucks County. Id. Reiterating details set forth 
in the affidavits of the Secant and Ethicon employees 
discussed supra, Plaintiffs further emphasized that 
Ethicon "supplied Secant with raw materials (in 
Pennsylvania) and then controlled every aspect of how 
Secant (in Pennsylvania) wove those raw materials into 
the mesh" used in the Prolift device. Id. They 
additionally highlighted numerous meetings in 
Pennsylvania between Ethicon and Secant employees 
regarding the "mesh design, development, 
manufacturing, quality control, and testing; and Secant's 
certification of its conformance with [Ethicon's] product 
specifications upon the completion of manufacturing 
runs and follow-up testing." Id. at 15. While maintaining 
the then-existent information was sufficient for the 
imposition of either general or specific personal [*16]  
jurisdiction, Plaintiffs nevertheless filed a motion to take 
additional discovery to address the jurisdictional 
question, which the trial court granted.

On the same day that Hammons filed her response to 
Ethicon's motion to dismiss, she also filed her Short 
Form Complaint pursuant to the Case Management 
Order, which retained her original docket number of May 
Term, 2013, No. 3913 ("Individual Docket"). As the 
name implies, the Short Form Complaint constituted a 
sparse nine-page form, populated by boxes for the 
individual plaintiff to indicate which of the ten defendants 
was applicable to her case, which of the over forty 
medical devices was implanted, and which of the 
eighteen counts the plaintiff incorporated by reference. 
In addition, the form included various spaces to provide 
identifying information regarding the individual plaintiff, 
details of the product implanted such as serial numbers, 
and information regarding the surgery and subsequent 
treatment. The document also included spaces for 
asserting other claims against defendants.

In her Short Form Complaint, Hammons named Ethicon, 
Johnson & Johnson, and Secant as defendants and 
Prolift as her implanted device. Hammons 
indicated [*17]  that she was raising seventeen counts, 
sounding, inter alia, in strict liability, fraud, breach of 
warranty, and negligence. She did not assert any 
additional claims not raised in the Master Complaint.

Later in October 2014, Ethicon filed preliminary 
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objections on Hammons' Individual Docket reasserting 
that Pennsylvania lacked personal jurisdiction because 
Hammons was not a Pennsylvania resident and she did 
not allege that her injury occurred in Pennsylvania. To 
support its motion on the Individual Docket, Ethicon 
referenced the analysis set forth in the omnibus motion 
to dismiss filed on the Master Docket.

Hammons responded, claiming that Ethicon had waived 
its jurisdictional challenge by not raising a preliminary 
objection to the Master Complaint, emphasizing that 
Pennsylvania Rule of Civil Procedure 1028(a)(1) 
requires that jurisdictional challenges be raised via 
preliminary objection. Hammons asserted that the Case 
Management Order Number 1 limited preliminary 
objections to the Short Form Complaints to challenges 
relating to additional claims not included in the Master 
Complaint, observing that she had not raised any 
additional claims in her Short Form Complaint. She 
argued that the delayed filing resulted in her being 
unable [*18]  to file in a different jurisdiction because the 
statute of limitations had run on her claims. Hammons' 
Letter Response, dated Nov. 12, 2014, at 5. Hammons 
additionally incorporated the Plaintiffs' substantive 
arguments set forth in the omnibus response on the 
Master Docket, discussed supra.

Following supplemental discovery on the jurisdictional 
question, Plaintiffs filed a letter brief in February 2015 
on the Master Docket. In it, Plaintiffs asserted that 
"Ethicon . . . undertook acts in Pennsylvania relating to 
the production of the mesh at issue in this case" and 
"conducted marketing programs in Pennsylvania that 
are directed to Pennsylvania physicians." Plaintiffs' 
Supplemental Letter Brief in Support of their Response 
in Opposition to [Ethicon's] Motion to Dismiss For Lack 
of Personal Jurisdiction ("Supplemental Response"), 
filed Feb. 12, 2015, at 4. The Plaintiffs attached a chart 
detailing numerous visits between 1998-2013 by 
Ethicon employees to Secant's facilities to "supervise, 
direct, and guide Secant regarding the design and 
manufacture of the mesh that Ethicon used in its pelvic 
mesh products." Affidavit of Lee. B. Balefsky, signed 
Feb. 12, 2015, at 3, attached as Exhibit [*19]  A to 
Plaintiffs' Supplemental Response.

In its supplemental filing, Ethicon rejected Hammons' 
attempt to use Ethicon's interactions with Secant as the 
basis for specific jurisdiction. It emphasized that Secant 
did not act as Ethicon's alter-ego and that Ethicon did 
not exercise any control over Secant's "administration, 
general maintenance, accounting, or corporate 
management and organization." Ethicon's Supplemental 

Submission in Support of Motion to Dismiss at 7-8. It 
asserted that Plaintiffs' claims did not arise out of 
Secant's involvement in manufacturing the mesh.8

On March 30, 2015, the trial court denied Ethicon's 
motion to dismiss for lack of personal jurisdiction filed on 
the Master Docket and entered a separate order 
denying the preliminary objections challenging 
jurisdiction on the dockets of the Short Form Complaints 
filed by over ninety non-Pennsylvania Plaintiffs, 
including Hammons. Neither order provided reasoning 
in support of the determination.

In December 2015, following various proceedings not 
directly relevant to the issues on appeal, the trial court 
conducted a three-week trial on Hammons' individual 
claims of "design defect and failure to warn sounding in 
strict [*20]  liability and negligence" under Indiana 
products liability law.9 Tr. Ct. Op., dated Sept. 30, 2016, 
at 2. The jury found in favor of Hammons and awarded 
her $5.5 million in compensatory damages and 
assessed an additional $7 million in punitive damages. 
Following resolution of post-trial motions, the trial court 
additionally imposed delay damages, calculated with 
regard to compensatory but not punitive damages 
resulting in a total judgment against Ethicon of 
$12,850,945.18.

Ethicon appealed the judgment to the Superior Court 
raising ten issues, including asserting that the trial court 
lacked personal jurisdiction over Ethicon, in part 
because Hammons' claims "did not arise from or relate 
to" any of Ethicon's contacts with Pennsylvania. 
Hammons v. Ethicon, Inc., 2018 PA Super 172, 190 
A.3d 1248, 1259 (Pa. Super. 2018).10 While the trial 
court addressed the multitude of Ethicon's other issues, 
it unfortunately did not address Ethicon's assertion of 
error as to personal jurisdiction in its Pa.R.A.P. 1925(a) 

8 In regard to the number of meetings Ethicon conducted with 
Secant, Ethicon observed that the forty-one meetings alleged 
to have occurred over a fifteen-year period averaged to only 
three meetings a year, which Ethicon argued did not justify the 
invocation of jurisdiction. Id.

9 Hammons' case was apparently the first of the pelvic mesh 
cases to go to trial in Philadelphia. Hammons' Brief at 8.

10 Hammons cross-appealed asserting error in the trial court's 
molding of the verdict. As personal jurisdiction is the only issue 
before this Court, we will not address the other issues raised 
before the Superior Court.
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opinion.11

As observed in note 11, while Hammons' case was 
pending before the Superior Court, the United States 
Supreme Court issued its decision in Bristol-Myers 
Squibb Company v. Superior Court of California, San 
Francisco County, 137 S.Ct. 1773, 198 L. Ed. 2d 395 
(2017) ("BMS"), addressing personal jurisdiction as will 
be discussed in detail below. Accordingly, the Superior 
Court accepted supplemental [*21]  briefing to apply this 
decision to the case at bar.

The Superior Court subsequently concluded that 
Ethicon did not waive its challenge to personal 
jurisdiction by failing to file a preliminary objection on the 
Master Docket, reasoning that "[t]he case management 
order restrict[ed] preliminary objections to the Long 

11 We observe that the trial court supervising the Pelvic Mesh 
Mass Tort Program issued an opinion in May 2018 on the 
jurisdictional question, following its grant of reconsideration in 
August 2017 of Ethicon's Motion to Dismiss in light of Bristol-
Myers Squibb Company v. Superior Court of California, San 
Francisco County, 137 S.Ct. 1773, 198 L. Ed. 2d 395 (2017) 
("BMS") . This decision on the Master Docket does not apply 
to Hammons' case, which was then pending in Superior Court, 
but does control the Plaintiffs' cases then pending in the trial 
court.

The court articulated that Plaintiffs had conceded that general 
personal jurisdiction was not supported, leaving only specific 
personal jurisdiction which "must arise out of or relate to the 
defendant's contacts with the forum." Tr. Ct. Op., dated May 
18, 2018, at 7 (quoting BMS, 137 S. Ct. at 1780). The trial 
court sustained jurisdiction as to all remaining Plaintiffs whose 
implant utilized mesh knitted by Secant in Pennsylvania but 
dismissed those involving mesh produced outside of 
Pennsylvania. Id. at 5.

Noting that the Master Complaint originally included a 
manufacturing defect claim, the court opined that "[t]he 
existence of this manufacturing defect claim grants this [c]ourt 
specific jurisdiction because . . . Secant is involved in the 
manufacturing process." Id. at 11-12. The court concluded that 
"the exercise of personal jurisdiction over [Ethicon] comports 
with the notion of fair play and substantial justice because[,] 
for at least the past seventeen years, [Ethicon] purposefully 
availed themselves of the privilege of conducting activities in 
the Commonwealth by contracting with a Pennsylvania 
manufacturers [sic], Secant Medical, Inc., to perform a portion 
of the manufacturing process." Id. at 12.

Subsequently, the Superior Court affirmed the trial court's 
decision on the Master Docket. Ethicon sought review in this 
Court, 206 EAL 2019, which has been placed on hold pending 
the decision in the case at bar.

Form Complaint to issues that apply to all pelvic mesh 
cases." Hammons, 190 A.3d at 1260 (emphasis 
removed). As Ethicon did not and could not challenge 
jurisdiction in regard to Plaintiffs who were Pennsylvania 
residents, the court determined that Ethicon properly 
raised the issue at the first viable opportunity in its 
preliminary objections to Hammons' Short Form 
Complaint on her Individual Docket.

Turing to the merits of the jurisdictional dispute, the 
Superior Court recognized that general personal 
jurisdiction was not met in this case under the criteria 
set forth in Daimler, 571 U.S. 117, 134 S. Ct. 746, 187 
L. Ed. 2d 624, because Ethicon was neither 
incorporated nor headquartered in Pennsylvania. 
Hammons, 190 A.3d at 1261. The court next observed 
that a Pennsylvania court's exercise of specific personal 
jurisdiction over the resident of another state requires 
compliance with the Commonwealth's long arm statute, 
42 Pa.C.S. § 5322, and, in turn, the Due Process 
Clause of the Fourteenth Amendment to the United 
States Constitution.12

12 Section 5322, entitled "Bases of personal jurisdiction over 
persons outside this Commonwealth," provides in relevant part 
as follows:

(a) General rule. - A tribunal of this Commonwealth [*22]  
may exercise personal jurisdiction over a person (or the 
personal representative of a deceased individual who 
would be subject to jurisdiction under this subsection if 
not deceased) who acts directly or by an agent, as to a 
cause of action or other matter arising from such person:

* * * *

(3) Causing harm or tortious injury by an act or 
omission in this Commonwealth.

* * * *

(b) Exercise of full constitutional power over 
nonresidents. - In addition to the provisions of subsection 
(a) the jurisdiction of the tribunals of this Commonwealth 
shall extend to all persons who are not within the scope 
of section 5301 (relating to persons) to the fullest extent 
allowed under the Constitution of the United States and 
may be based on the most minimum contact with this 
Commonwealth allowed under the Constitution of the 
United States.

(c) Scope of jurisdiction. - When jurisdiction over a 
person is based solely upon this section, only a cause of 
action or other matter arising from acts enumerated in 
subsection (a), or from acts forming the basis of 
jurisdiction under subsection (b), may be asserted 
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The court observed that Section 5322 sets forth acts 
which trigger jurisdiction in ten paragraphs, including, 
although not specified by the Superior Court, [*23]  
subparagraph (a)(3) allowing the exercise of jurisdiction 
over an entity "[c]ausing harm or tortious injury by an act 
or omission in this Commonwealth." Id. Additionally, the 
court described subsection (b) which provides a catch-
all instructing that jurisdiction of the Commonwealth's 
tribunals shall extend "to the fullest extent allowed under 
the Constitution of the United States and may be based 
on the most minimum contact with this Commonwealth 
allowed under the Constitution of the United States." 42 
Pa.C.S. § 5322(b). The court additionally noted that 
subsection (c) limits the scope of jurisdiction that can be 
asserted under Pennsylvania's long arm statute, 
providing that "only a cause of action or other matter 
arising from acts enumerated in subsection (a), or from 
acts forming the basis of jurisdiction under subsection 
(b), may be asserted against him." Id. § 5322(c).

In evaluating the applicability of specific personal 
jurisdiction, the Superior Court looked to the United 
States Supreme Court's recent decision in BMS 
interpreting the due process protections of the United 
States Constitution for guidance in determining the 
extent of the jurisdiction allowed by Subsection 
5322(b).13 The Superior Court viewed the High Court as 
requiring, for specific personal jurisdiction, [*24]  
demonstration of "suit-related conduct, i.e., a connection 
between the forum and the specific claims at issue, 
'principally, an activity or occurrence that takes place in 
the forum State.'" Hammons, 190 A.3d at 1262-63 
(quoting BMS, 137 S.Ct. at 1781). The intermediate 
court recognized that "a defendant's general 
connections with the forum state are not enough." Id. at 
1263.

Applying the principles of BMS, the Superior Court 
concluded that the connections between Ethicon and 
Pennsylvania were "considerably stronger" than those 
deemed insufficient in BMS. Id. It relied upon two 
categories of connections. Id. First, the court highlighted 
the interaction between Ethicon and Secant in 
Pennsylvania "to design, test and manufacture the 
Prolift mesh." Id. The court summarized the evidence 
detailing Ethicon's involvement in and close supervision 

against him.

* * * *

42 Pa.C.S. § 5322.

13 A full summary of BMS is set forth infra at 31.

of Secant's production of the mesh. It additionally 
opined that "[e]mails between Ethicon and Secant 
officials demonstrate[d] that Ethicon repeatedly 
communicated its requirements for mesh design and 
development, manufacturing, quality control, testing, 
and certification to Secant - all issues central to this 
litigation." Id. at 1263. Finally, the court highlighted the 
repeated visits by Ethicon employees to the 
Secant [*25]  facility during the mesh production 
process. Emphasizing that Hammons averred that she 
was injured as a result of the properties of the mesh 
manufactured by Secant, the Superior Court opined that 
this evidence "establish[ed] an affiliation between 
Pennsylvania and Hammons' cause of action against 
Ethicon for defective design of the Prolift device." Id.

The Superior Court next considered evidence presented 
at trial relating to Ethicon's interactions with an 
Allentown gynecologist, Dr. Vincent Lucente, regarding 
the development, testing, and marketing of Prolift, 
evidence that was not before the trial court when 
evaluating Ethicon's preliminary objections relating to 
personal jurisdiction. Id. at 1263 (citing Notes of 
Testimony, Dec. 8, 2015 (AM), at 19-60). The court 
opined that because it could affirm the trial court's ruling 
on any basis, it "need not confine [its] reasons for 
affirming to evidence adduced during proceedings on 
Ethicon's preliminary objections to jurisdiction." Id. at 
1263 n.6.

The Superior Court summarized the evidence 
concerning Dr. Lucente that it viewed as relevant to the 
jurisdictional question. It noted that he had served as an 
investigator in three clinical studies of the mesh used in 
the Prolift [*26]  device. Id. at 1263-64. The court also 
cited to evidence that demonstrated Ethicon's reliance 
upon Dr. Lucente to assist with the marketing and 
development of the product. The court observed that 
"Dr. Lucente interceded on Ethicon's behalf to persuade 
the American College of Obstetricians and 
Gynecologists to remove a designation of these mesh 
procedures as 'experimental.'" Id. at 1264. The court 
concluded that these connections between Ethicon and 
Dr. Lucente in Pennsylvania demonstrated a sufficient 
connection between Ethicon and Pennsylvania in regard 
to Hammons' design defect claim to permit specific 
personal jurisdiction in Pennsylvania under the new 
guidance set forth in BMS.14

14 The Superior Court focused on Ethicon's connections to 
Pennsylvania in relation to Hammons design defect but did not 
speak to whether those connections would also relate to 
Hammons' failure to warn claims.
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Based on Ethicon's involvement in the manufacturing of 
the mesh by Secant and with Dr. Lucente, the Superior 
Court concluded that specific personal jurisdiction in 
Pennsylvania was proper under BMS and affirmed the 
trial court's order denying of Ethicon's motion to dismiss. 
The court additionally affirmed the trial court "in all 
respects" after addressing the other issues raised by 
Ethicon and Hammons, which, as said, are not before 
this Court. Id. at 1254.

II. Parties' Arguments

Ethicon sought and this Court granted allowance of 
appeal to address [*27]  whether the trial court lacked 
personal jurisdiction over Ethicon.15 Before this Court, 
Ethicon focuses on Subsection 5322(c) of 
Pennsylvania's long arm statute, entitled "Scope of 
jurisdiction," which limits the reach of Pennsylvania's 
jurisdiction to "only a cause of action or other matter 
arising from acts enumerated in subsection (a), or from 
acts forming the basis of jurisdiction under subsection 
(b)."16 42 Pa.C.S. § 5322(c). As set forth above, 
subsection (a) enumerates a list of actions that create 
jurisdiction, including as relevant to Ethicon "[c]ausing 
harm or tortious injury by an act or omission in this 
Commonwealth," and subsection (b) allows jurisdiction 
"to the fullest extent allowed" under the federal 
constitution. 42 Pa.C.S. § 5322.

Ethicon asserts that subsection (c)'s use of the term 
"cause of action," rather than "lawsuit," mandates a 
claim-by-claim analysis of jurisdiction. Ethicon's Brief at 
23. It rejects what it views as the Superior Court's and 
Hammons' framing of the test as merely requiring "that 
there are acts in Pennsylvania that are 'affiliated' with 
the case [*28]  or in some small way related to the case 
as a whole." Id. at 17-18. It critiques Hammons' 
formulation as being difficult to apply as it is unclear 

15 We granted review limited to the following question, as 
phrased by Ethicon:

Whether the Due Process Clause of the Fourteenth 
Amendment to the United States Constitution and 42 
Pa.C.S. § 5322(c) precludes Pennsylvania from asserting 
personal jurisdiction over two New Jersey companies in a 
case brought by an Indiana resident asserting claims 
under the Indiana Product Liability Act.

Hammons v. Ethicon, Inc., 206 A.3d 495 (Pa. 2019).

16 Section 5322 is set forth in relevant part supra at 16 n.12.

what level of affiliation is required. Instead, it maintains 
that there must be a nexus between each of the 
plaintiff's claims and the conduct of the defendant in the 
forum state. Ethicon's Reply Brief at 2. In support, it 
highlights the Supreme Court's focus in BMS on 
"'conduct giving rise to the nonresidents' claims' and the 
'connection between the forum and the specific claims 
at issue.'" Id. (quoting BMS, 137 S.Ct. at 1781-82).

Applying a claim-by-claim jurisdictional analysis to this 
case, Ethicon contends that "the critical question is 
whether the conduct giving rise to [Hammons'] claims - 
the design of Prolift Kit and the creation of its warnings 
before 2005 - took place in Pennsylvania." Ethicon's 
Brief at 3. Ethicon emphasizes that Hammons fails to 
assert any jurisdictionally significant acts that would tie 
Ethicon to Pennsylvania for purposes of her failure to 
warn claim, given that neither Secant nor Dr. Lucente 
were alleged to have been involved in the drafting of the 
warnings.

Turning to the design defect claim, Ethicon asserts that 
the facts do not support the conclusion [*29]  that a 
design defect claim arose out of Ethicon's actions in 
Pennsylvania. Ethicon rejects Hammons' contention that 
jurisdiction is proper because her claim involves the 
properties of the mesh and the mesh was made in 
Pennsylvania. It counters that her design defect claim 
challenges not the properties of the mesh but, instead, 
the decision to use the mesh. Ethicon emphasizes that 
the decision to use the mesh produced by Secant, as 
opposed to another mesh with different properties, 
resulted from conduct in New Jersey and France, not 
Pennsylvania. Ethicon's Brief at 18; Ethicon's Reply 
Brief at 5.

Ethicon rejects the Superior Court's finding that it 
"worked together with Secant in Pennsylvania to design, 
test, and manufacture the Prolift mesh." Ethicon's Brief 
at 30 (quoting Hammons, 190 A.3d at 1263). In support, 
Ethicon emphasizes that the trial court dismissed 
Secant as a defendant after determining it was immune 
as a component supplier under the Biomaterials Access 
Assurance Act of 1998, a holding which required the 
court to determine that Secant was not a "manufacturer" 
of the medical device, but instead that Secant merely 
met the "applicable contractual requirements" mandated 
by Ethicon. 21 U.S.C. § 1604(a). Thus, given that [*30]  
Secant was a component manufacturer not involved in 
the design of the mesh, Ethicon argues that the location 
of Secant and its actions in Pennsylvania cannot create 
jurisdiction over Ethicon related to Hammons' design 
defect claim.
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In regard to Dr. Lucente, Ethicon notes that evidence 
relating to him was not presented to the trial court prior 
to its jurisdictional determinations. Instead, the Superior 
Court relied upon details of the interactions between 
Ethicon and Dr. Lucente that emerged during trial. 
Ethicon contends that our review should be limited to 
what was presented to the trial court at the time of its 
jurisdictional determination.

If evidence relating to Dr. Lucente is deemed 
reviewable, Ethicon asserts that this Court, for purposes 
of determining jurisdiction over Hammons' design defect 
and failure to warn claims, should only consider Dr. 
Lucente's conduct prior to 2005, because the design 
and the warnings had been set prior to 2005 when 
Ethicon first marketed Prolift. Thus, for the design defect 
or failure to warn claims to "arise out of" Ethicon's 
contacts with Pennsylvania, the contacts cannot be 
those that occurred after the product has been designed 
and the warnings [*31]  drafted. Ethicon's Brief at 33-34. 
It, therefore, faults the Superior Court for relying upon 
Dr. Lucente's conduct in regard to Ethicon after 2005, 
including his involvement with marketing the device and 
advocating for the removal of the experimental drug 
designation by the American College of Obstetricians 
and Gynecologists.

Looking solely at the pre-2005 activities, Ethicon rejects 
reliance on Dr. Lucente's involvement with the clinical 
studies because "[t]here is no evidence that the studies 
would have been materially different without his 
participation, nor is there any evidence that, if different, 
they would have changed Ethicon's design decisions." 
Ethicon's Brief at 35. Ethicon additionally avers that the 
utilization of a lab to conduct clinical trials in 
Pennsylvania does not create "a sufficient factual 
predicate for the conclusion that the design defect claim 
arose in Pennsylvania" any more than it did in any of the 
other six states or France where the same research was 
conducted. Id. It asserts that the "location of those 
studies is a fortuity, not the basis for a cause of action." 
Ethicon's Brief at 38 (citing BMS, 137 S.Ct. at 1781).

Ethicon highlights the practical consequences on 
Pennsylvania's [*32]  judicial system from adopting 
Hammons' broad formulation of specific personal 
jurisdiction. It observes that when Pennsylvania courts 
assert jurisdiction over a suit between a non-resident 
plaintiff and a non-resident defendant, the court will be 
forced to apply the substantive law of another state. It 
notes that in this case the courts applied Indiana 
products liability law and New Jersey law governing 
punitive damages. Indeed, it observes that in the 

voluminous litigation on the Master Docket, only ten 
percent of the cases involve Pennsylvania law. Ethicon's 
Reply Brief at 7 n.2. It avers that "[d]isputes about 
foreign law will inevitably slow down protracted 
proceedings and proliferate appeals, as they have 
here." Id. at 7. Similarly, Amici Curiae Pennsylvania 
Manufacturers' Association et al highlights the burdens 
on jurors hearing cases that have minimal connection to 
Pennsylvania, asserting that "[w]hen a case has no 
connection to the community, . . . jurors may resent 
showing up for service, and the rationale for the jury 
pool to be a cross-section of the community is 
undermined." Pa. Mfrs.' Ass'n. et al Brief at 15.17

Hammons responds, arguing that specific personal 
jurisdiction is proper [*33]  in this case based upon the 
"direct relationship between Ethicon's mesh-related 
activities in Pennsylvania and the lawsuit," specifically 
invoking its involvement with Secant and Dr. Lucente. 
Hammons' Brief at 14. In regard to Secant, Hammons 
asserts that Ethicon worked with Secant to develop and 
produce "virtually all the mesh used in its pelvic mesh 
products, including the mesh implanted into Ms. 
Hammons." Id. at 22. As did the Superior Court, 
Hammons relies upon the affidavits of Secant and 
Ethicon employees to demonstrate detailed interactions 
between Ethicon and Secant in regard to the production 
of the mesh. Hammons also references the repeated 
meetings of Ethicon employees at Secant "concerning 
mesh development, manufacturing, quality control, 
testing, and certification." Id. at 24. Hammons 
distinguishes the production process in this case from 
that of purchasing a product from a vendor. Instead of 
merely placing an order, Ethicon provided the 
proprietary material, required that it be knit according to 
its exact specifications, and demanded certification of 
those specifications prior to receiving the mesh. She 
asserts that Ethicon "controlled the project lock, stock, 
and barrel." Id. at 52.

17 The following amici curiae have filed briefs in support of 
Ethicon: Chamber of Commerce of the United States of 
America, The Insurance Federation of Pennsylvania, Inc., and 
the Pennsylvania Chamber of Business and Industry; 
Pennsylvania Manufacturers' Association, Pennsylvania 
Coalition for Civil Justice Reform, National Association of 
Manufacturers, Pharmaceutical Research and Manufacturers 
of America, American Tort Reform Association, and Coalition 
for Litigation Justice, Inc.; Product Liability Advisory Council, 
Inc., Pennsylvania Defense Institute, and Philadelphia 
Association of Defense Counsel; Washington Legal 
Foundation
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Hammons maintains [*34]  that jurisdiction is also proper 
based upon Ethicon's ties to Dr. Lucente's clinical 
testing of the mesh and his involvement in the 
subsequent promotion of the Prolift product. Hammons 
cites Ethicon's medical director as claiming that Dr. 
Lucente was Ethicon's "most important advocate in 
promoting other surgeons using the Prolift procedure 
across the country and across the world." Id. at 26. As a 
result of its interactions with Dr. Lucente, Hammons 
asserts that "Ethicon actively managed clinical studies 
and developed marketing plans for its mesh in 
Pennsylvania." Id. at 29.

Hammons avers that Ethicon's involvement with Secant 
and Dr. Lucente in Pennsylvania meets the requirement 
for jurisdiction under Pennsylvania's long arm statute, 
Subsection 5322(a)(3), which requires that Ethicon 
caused "harm or tortious injury by an act or omission in 
this Commonwealth." Id. (quoting 42 Pa.C.S. 
§5322(a)(3)). She emphasizes that her claims allege 
that she suffered injury as a result of the properties of 
the mesh and highlights that Ethicon "acted in multiple 
ways in Pennsylvania regarding the development, 
testing, production, and marketing of its pelvic mesh 
products." Id. at 29.

Hammons also asserts that jurisdiction is proper under 
the federal [*35]  due process clause, which would 
likewise satisfy Subsection 5322(b). She argues that the 
facts of this case are stronger than those presented in 
BMS. She notes that in BMS, the High Court required 
"an affiliation between the forum and the underlying 
controversy, principally, an activity or an occurrence that 
takes place in the forum State and is therefore subject 
to the State's regulation." Id. at 30 (quoting BMS, 137 
S.Ct. at 1780). She contends that unlike BMS, this case 
provides a strong "connection between the forum and 
the specific claims." Id. She argues that Ethicon's 
connections to Pennsylvania revolve around the mesh 
produced at Secant and researched by Dr. Lucente, 
which, in turn, is "the sin[e] qua non of the lawsuit - the 
material that caused her harm and whose properties are 
the focus of litigation." Hammons' Brief at 32.

Hammons rejects Ethicon's contention that the 
jurisdictional analysis must be determined on a claim-
by-claim basis. Instead, she emphasizes that the High 
Court in BMS also "did not assess jurisdiction on a 
claim-by-claim basis focusing on the plaintiffs' 
allegations concerning a given claim and moving to 
each claim down the line." Id. at 38. Instead, she 
contends that the Court looked broadly at Bristol-
Myers [*36]  Squibb Company's ("Bristol-Myers") ties to 

California in regard to the non-resident plaintiffs, which 
the court found lacking. As discussed, Hammons argues 
that all of her claims arise from Ethicon's actions 
developing, producing, and testing the mesh in 
Pennsylvania that resulted in her catastrophic injuries, 
which she contends is sufficient to establish jurisdiction 
in the Commonwealth. Id.18

III. Analysis

As noted, this Court granted review of this case to 
consider whether the due process clause of the 
Fourteenth Amendment and Pennsylvania's long arm 
statute permit Pennsylvania to assert personal 
jurisdiction over Ethicon in Ms. Hammons' case claiming 
injury resulting from implantation of the Prolift pelvic 
mesh medical device.

A. Waiver

HN1[ ] Generally, a challenge to personal jurisdiction, 
under Pennsylvania law, must be asserted by 
preliminary objection. Pa.R.C.P. 1028(a)(1); see also 
Zappala v. Brandolini Property Management, Inc., 589 
Pa. 516, 909 A.2d 1272, 1282 (Pa. 2006) (observing 
that "defenses that must be raised by preliminary 
objection, including improper venue, personal 
jurisdiction, and improper service . . . must be resolved 
at the very beginning of the case, before the court 
expends the time and energy to become deeply 
involved in the litigation"). Given that this case arose as 
part of the Philadelphia mass tort program, the 
first [*37]  opportunity to dispute jurisdiction under the 
procedure established by the presiding judge was for 
Ethicon to file a motion to dismiss on the Master Docket 
in In re Pelvic Mesh Litigation, with a subsequent 
preliminary objection on Hammons' Individual Docket. 
As argued by Ethicon, it could not have filed preliminary 
objections raising personal jurisdiction to the Master 
Docket because it did not dispute the assertion of 
jurisdiction over the cases filed by those Plaintiffs who 
were residents of Pennsylvania. In these unusual 
circumstances, we agree with the Superior Court that 
Ethicon preserved its challenge to personal jurisdiction 
when it raised the issue in its motion to dismiss on the 
Master Docket and in its preliminary objections to 
Hammons' Individual Docket.

18 The Pennsylvania Association for Justice and the American 
Association for Justice filed a brief in support of Hammons.
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B. Recent United States Supreme Court Personal 
Jurisdiction Jurisprudence

The law of personal jurisdiction has been in flux over the 
last decade, with the United States Supreme Court 
issuing six opinions since 2011,19 with two additional 
cases scheduled for consolidated argument in the 
October 2020 term.20 Indeed, several of the High 
Court's recent cases were issued while Ms. Hammons' 
case travelled the Pennsylvania court system. [*38] 

Despite these recent decisions, the underpinnings of 
personal jurisdiction are well established. HN2[ ] The 
Due Process Clause of the Fourteenth Amendment 
imposes limits on a state court's jurisdiction over non-
residents because "[a] state court's assertion of 
jurisdiction exposes defendants to the State's coercive 
power." BMS, 137 S.Ct. at 1779 (quoting Goodyear 
Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 
918, 131 S. Ct. 2846, 180 L. Ed. 2d 796 (2011)). 
Restrictions on jurisdiction, however, are not only to 
protect defendants from being forced to litigate in distant 
courts but also "are a consequence of the territorial 
limitations on the power of the respective States" under 
our federalist system. Id. at 1780 (quoting Hanson v. 
Denckla, 357 U.S. 235, 251, 78 S. Ct. 1228, 2 L. Ed. 2d 
1283 (1958)).

While the phrasing of jurisdictional tests has evolved, 
the foundational precepts have remained constant since 
the seminal case of International Shoe Co. v. State of 
Washington, Office of Unemployment Compensation 
and Placement, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 
95 (1945). HN3[ ] A forum state's jurisdiction over an 

19 See, e.g., Adam N. Steinman, Access to Justice, Rationality, 
and Personal Jurisdiction, 71 Vand. L. Rev. 1401, 1403 n.1 
(2018) (citing BMS, 137 S. Ct. 1773 (2017); BNSF Ry. Co. v. 
Tyrrell, 137 S. Ct. 1549, 198 L. Ed. 2d 36 (2017); Walden v. 
Fiore, 571 U.S. 277, 134 S. Ct. 1115, 188 L. Ed. 2d 12 (2014); 
Daimler, 571 U.S. 117, 134 S. Ct. 746, 187 L. Ed. 2d 624 
(2014); Goodyear Dunlop Tires Operations, S.A. v. Brown, 
564 U.S. 915, 131 S. Ct. 2846, 180 L. Ed. 2d 796 (2011); J. 
McIntyre Mach., Ltd. v. Nicastro, 564 U.S. 873, 131 S. Ct. 
2780, 180 L. Ed. 2d 765 (2011)).

20 See Bandemer v. Ford Motor Company, 931 N.W.2d 744 
(Minn. 2019), cert. granted, 140 S. Ct. 916, 205 L. Ed. 2d 519 
(2020); Ford Motor Company v. Montana Eighth Judicial 
District Court, 2019 MT 115, 395 Mont. 478, 443 P.3d 407 
(Mont. 2019), cert. granted, 140 S. Ct. 917, 205 L. Ed. 2d 519 
(2020), discussed infra.

out-of-state defendant satisfies due process only when 
the defendant has "certain minimum contacts with [the 
state] such that the maintenance of the suit does not 
offend traditional notions of fair play and substantial 
justice." Id. at 316 (internal quotation marks and 
citations omitted).

HN4[ ] Application of this jurisprudence to 
corporations, however, has [*39]  confounded courts, 
practitioners, and law students alike, initially because a 
corporation does not have a corporal presence through 
which to fix jurisdiction but rather is "a fiction, although a 
fiction intended to be acted upon as though it were a 
fact." Id. at 316. In assessing personal jurisdiction over 
out-of-state corporate defendants, courts have 
recognized a distinction between situations where a 
corporation's connections are "so continuous and 
systematic as to render them essentially at home in the 
forum State," allowing for jurisdiction over causes of 
action unrelated to in-state activities, and those more 
limited connections with a state which restrict jurisdiction 
to causes of action "where there is an affiliation between 
the forum and the underlying controversy." Goodyear, 
564 U.S. at 919 (quoting International Shoe Co., 326 
U.S. at 317) (internal quotation marks and alterations 
omitted). The former has been deemed "general" or "all-
purpose" jurisdiction, and the later, "specific" or "case-
related jurisdiction."21 The requirements of each have 
been the subject of the recent United States Supreme 
Court cases, culminating in BMS.

1. General personal jurisdiction

HN5[ ] General personal jurisdiction applies where a 
defendant's "continuous corporate operations [*40]  
within a state [are] so substantial and of such a nature 
as to justify suit . . . on causes of action arising from 
dealings entirely distinct from those activities." Daimler, 
571 U.S. at 138 (quoting International Shoe Co., 326 
U.S. at 318) (alteration in original). In 2011, the High 
Court explained the limitations of general jurisdiction in 
Goodyear, 564 U.S. at 919, emphasizing that general 
jurisdiction is proper only where a corporation's contacts 
are "so continuous and systematic as to render [it] 
essentially at home in the forum State."

More recently, the court further limited general 
jurisdiction by overtly rejecting the imposition of 

21 While specific and general personal jurisdiction apply also to 
individuals, our focus in the case at bar is on their applicability 
to corporations.
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jurisdiction on defendants based only upon a 
corporation's "substantial, continuous, and systematic 
course of business" in a state. Daimler, 571 U.S. at 138. 
The Court declared that such a broad exercise of 
general jurisdiction would not allow out-of-state 
defendants "to structure their primary conduct 'with 
some minimum assurance as to where that conduct will 
and will not render them liable to suit.'" Id. at 139 
(quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 
472, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985)). Instead, 
the Court opined, general personal jurisdiction should 
be limited to where corporations are headquartered or 
incorporated. The Court left open the "possibility that in 
an exceptional case" a corporation could be at home in 
a forum where [*41]  it is neither incorporated nor 
headquartered, if its operations were "so substantial and 
of such a nature as to render the corporation at home." 
Id. at 139 n.19.22 It emphasized, however, that merely 
"continuous and systematic" contacts in the state would 
not result in the imposition of general personal 
jurisdiction. Id. at 139.

While Hammons initially attempted to invoke general 
personal jurisdiction over Ethicon in her complaint which 
pre-dated the High Court's decision in Daimler, all now 
agree that Ethicon is not "at home" in Pennsylvania 
under current Supreme Court jurisprudence. Instead, 
the focus of the parties' arguments have been upon 
specific personal jurisdiction.

2. Specific personal jurisdiction

HN6[ ] Specific personal jurisdiction is not as 
straightforward as general personal jurisdiction and, 
instead, requires consideration of the factual nuances of 
jurisdictional connections in each case. The High Court 
has explained that specific jurisdiction involves "a more 
limited form of submission to a State's authority," 
elaborating that when a defendant "purposefully avails 
itself of the privilege of conducting activities within the 

22 The example given of an "exceptional case" was Perkins v. 
Benguet Consolidated Mining Co., 342 U.S. 437, 72 S. Ct. 
413, 96 L. Ed. 485, 63 Ohio Law Abs. 146 (1952). In that case, 
the defendant was incorporated and operated mines in the 
Philippines but ceased its operations there during the 
Japanese invasion in World War II, during which time the 
corporation's president managed operations from an office he 
opened in Ohio. In that unusual situation, the Court found 
general jurisdiction in Ohio justified because it was the 
"corporation's principal, if temporary, place of business." 
Daimler, 571 U.S. at 130 (internal citation omitted).

forum state, . . . it submits to the judicial power of an 
otherwise foreign sovereign [*42]  to the extent that 
power is exercised in connection with the defendant's 
activities touching on the State." J. McIntyre Machinery, 
Ltd. v. Nicastro, 564 U.S. 873, 881, 131 S. Ct. 2780, 
180 L. Ed. 2d 765 (2011) (plurality).

HN7[ ] Again, at its most simplistic, the question for 
specific personal jurisdiction continues to be whether 
the defendant has sufficient "minimum contacts with [the 
state] such that the maintenance of the suit does not 
offend traditional notions of fair play and substantial 
justice." International Shoe Co., 326 U.S. at 316 
(internal quotation marks and citations omitted). 
Requiring minimum contacts satisfies due process by 
ensuring that the defendant may "reasonably anticipate" 
where it may be "haled into court" based upon which 
forums it has "purposefully avail[ed] itself of the privilege 
of conducting activities." Burger King Corp., 471 U.S. at 
474. The High Court has opined that this requirement 
ensures that a defendant will not be subject to 
jurisdiction "solely as a result of random, fortuitous, or 
attenuated contacts." Id. at 475 (internal quotation 
marks omitted).

As Justice Sotomayor cited in her dissenting opinion in 
BMS, a preeminent treatise on federal practice and 
procedure observed that courts have synthesized the 
specific personal jurisdiction caselaw into a more 
manageable three-part test:

(1) Did the plaintiff's cause of action arise out [*43]  
of or relate to the out-of-state defendant's forum-
related contacts?
(2) Did the defendant purposely direct its activities, 
particularly as they relate to the plaintiff's cause of 
action, toward the forum state or did the defendant 
purposely avail itself of the privilege of conducting 
activities therein?
(3) [W]ould the exercise of personal jurisdiction 
over the nonresident defendant in the forum state 
satisfy the requirement that it be reasonable and 
fair?23

23 To determine whether personal jurisdiction would be 
"reasonable and fair" under the third part of the test, courts will 
consider the following factors: "the burden on the defendant, 
the forum State's interest in adjudicating the dispute, the 
plaintiff's interest in obtaining convenient and effective relief, 
the interstate judicial system's interest in obtaining the most 
efficient resolution of controversies, and the shared interest of 
the several States in furthering fundamental substantive social 
policies." Burger King Corp., 471 U.S. at 477 (quoting World-
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4 Charles Alan Wright, Arthur R. Miller & Adam N. 
Steinman, Federal Practice & Procedure Civil § 1069 
(4th ed. 2015 & Supp. 2020) ("Federal Practice & 
Procedure Civil"); BMS, 137 S.Ct. at 1785 (Sotomayor, 
J. dissenting).

Ethicon and Hammons' arguments before this Court 
focus upon the first prong of this test: whether her cause 
of action arises out of or relates to Ethicon's contacts 
with Pennsylvania. Indeed, the second and third factors 
are not at issue in this case where Ethicon has engaged 
in business in Pennsylvania and where it will be 
litigating the related claims of Pennsylvania Plaintiffs 
such that jurisdiction here is reasonable and fair. Before 
addressing the question of whether Hammons' cause of 
action arises out of Ethicon's contacts with 
Pennsylvania, [*44]  we first review the United States 
Supreme Court's recent decision in BMS, which directly 
informs the questions before us.

3. Bristol-Myers Squibb Company v. Superior Court 
of California, San Francisco County, 137 S.Ct. 1773, 
198 L. Ed. 2d 395 (2017)

As in the case at bar, the High Court in BMS addressed 
a due process challenge to the invocation of specific 
personal jurisdiction in a case brought by non-resident 
plaintiffs against a non-resident corporation. In that 
case, 86 California residents and 592 residents from 
other states filed an action in California state court 
against Bristol-Myers claiming injuries resulting from 
ingestion of the blood-thinning drug Plavix. As with 
Ethicon and the Pennsylvania Plaintiffs, Bristol-Myers 
did not contest the exercise of personal jurisdiction in 
regard to the California-plaintiffs' claims, but instead it 
asserted that the California court lacked jurisdiction over 
the claims of the non-California plaintiffs.

Bristol-Myers emphasized that it was incorporated in 
Delaware with its headquarters in New York. Although 
the company had research and laboratory facilities in 
California, those facilities were not involved in the 
development of Plavix. Similarly, while Plavix was sold 
in California and the company maintained sales 
representatives and a state government advocacy [*45]  
office in California, the non-California plaintiffs did not 
claim that they were treated in California, nor did they 
aver that they obtained their medicine from physicians 
or any other sources in California. Moreover, the 

Wide Volkswagen Corp., 444 U.S. at 292) (internal quotations 
marks removed).

company did not develop, "manufacture, label, package, 
or work on the regulatory approval of the product in 
California," nor did it devise its national marketing 
strategy in the state. BMS, 137 S.Ct.at 1778.

The United State Supreme Court reversed the California 
courts' decision finding specific personal jurisdiction. In 
so doing, the High Court rejected the California 
Supreme Court's "sliding scale" approach to specific 
personal jurisdiction, which it described as allowing for a 
reduced strength of connection between the forum and 
the plaintiff's specific claims "if the defendant has 
extensive forum contacts that are unrelated to those 
claims." Id. at 1781. It viewed this standard as a "loose 
and spurious form of general jurisdiction." Id.

The High Court highlighted the absence of an "adequate 
link between the State and the nonresidents' claims[,]" 
emphasizing that "the nonresidents were not prescribed 
Plavix in California, did not purchase Plavix in California, 
did not ingest Plavix in California, [*46]  and were not 
injured by Plavix in California." Id. The Court specifically 
rejected the relevance of the overlap between the 
claims of the California and non-California plaintiffs: 
"The mere fact that other plaintiffs were prescribed, 
obtained, and ingested Plavix in California - and 
allegedly sustained the same injuries as did the 
nonresidents - does not allow the State to assert 
specific jurisdiction over the nonresidents' claims." Id. 
(emphasis removed)

It additionally opined that it was not "sufficient - or even 
relevant - that BMS conducted research in California on 
matters unrelated to Plavix. What is needed - and what 
is missing here - is a connection between the forum and 
the specific claims at issue." Id. The Court observed, 
however, that while California did not have specific 
personal jurisdiction over the claims of the non-
California plaintiffs against Bristol-Myers, the decision 
did not "prevent the California and out-of-state plaintiffs 
from joining together in a consolidated action in the 
States that have general jurisdiction over BMS[,]" such 
as New York or Delaware. Id. at 1783.

Justice Sotomayor filed a lone but forceful dissent. 
Referencing the Court's recent decision in 
Daimler [*47] , which she viewed as "impos[ing] 
substantial curbs on the exercise of general jurisdiction," 
Justice Sotomayor argued that the decision in BMS was 
a "first step toward a similar contraction of specific 
jurisdiction by holding that a corporation that engages in 
a nationwide course of conduct cannot be held 
accountable in a state court by a group of injured people 
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unless all of those people were injured in the forum 
State." BMS, 137 S.Ct. at 1784 (Sotomayor, J, 
dissenting). She asserted that the decision, while 
claiming to apply established precedent, actually 
resulted in a dramatic shift. She feared that the holding 
would "make it impossible to bring a nationwide mass 
action in state court against defendants who are 'at 
home' in different States." Id. She argued that there was 
"nothing unfair about subjecting a massive corporation 
to suit in a State for a nationwide course of conduct that 
injures both forum residents and nonresidents alike." Id. 
She instead opined that "[p]ermitting the nonresidents to 
bring suit in California alongside the residents facilitates 
the efficient adjudication of the residents' claims and 
allows it to regulate more effectively the conduct of both 
nonresident corporations like [*48]  Bristol-Myers and 
resident ones like McKesson[,]" which was a substantial 
national distributor of Plavix for Bristol-Myers. Id. at 
1787.

Echoing Justice Sotomayor as well as other 
commentators and courts, Ethicon asserts that the High 
Court narrowed specific personal jurisdiction in BMS to 
require a claim-by-claim analysis of a defendant's 
contacts with a jurisdiction. In other words, a plaintiff 
would need to demonstrate that the defendant's actions 
in the state can be tied to the elements of each claim 
asserted. Proponents of this view point to language in 
BMS holding that specific personal jurisdiction failed in 
BMS due to the absence of "a connection between the 
forum and the specific claims at issue." BMS, 137 S.Ct. 
at 1781.

While language focusing on the term "specific claims" 
can be excerpted from the BMS decision to support 
Ethicon's reading, we are hesitant to conclude that the 
Court dramatically narrowed the construct of specific 
personal jurisdiction to require a claim-by-claim analysis 
sub silentio. We observe that Justice Alito, writing for 
the majority, opined that the case involved a 
"straightforward application . . . of settled principles of 
personal jurisdiction." Id. at 1783. Indeed, we recognize 
that the Court's [*49]  decision in BMS relied upon its 
prior phrasings of specific personal jurisdiction, which 
utilized a variety of terminology to describe the 
necessary connections. This terminology invokes not 
merely connections to "specific claims" but broader links 
between the defendant and the "suit" or the 
"controversy." Specifically, the Court opined, that HN8[

] "[i]n order for a state court to exercise specific 
jurisdiction, the suit must arise out of or relate to the 
defendant's contacts with the forum." Id. at 1780 
(quoting Daimler, 571 U.S. at 127) (alterations and 

internal quotation marks removed). Additionally, the 
Court held that "specific jurisdiction is confined to 
adjudication of issues deriving from, or connected with, 
the very controversy that establishes jurisdiction." Id. 
(quoting Goodyear, 564 U.S. at 919).

We recognize that this broader view of the contacts 
required for specific personal jurisdiction is supported by 
the High Court's precedent on the issue. In Goodyear, 
the Court's emphasis was on the "underlying 
controversy" rather than the individual claims, opining 
that specific personal jurisdiction requires "an affiliation 
between the forum and the underlying controversy, 
principally, activity or an occurrence that takes place in 
the forum State [*50]  and is therefore subject to the 
State's regulation." Goodyear, 564 U.S. at 919 (internal 
alterations, citation, and quotation marks omitted); BMS, 
137 S.Ct. at 1780. Similarly, in Walden v. Fiore, 571 
U.S. 277, 284, 134 S. Ct. 1115, 188 L. Ed. 2d 12 (2014), 
the Court looked not to the elements of each individual 
claim for purpose of specific personal jurisdiction but 
rather "focuse[d] on the relationship among the 
defendant, the forum, and the litigation." Id.

Moreover, this broader terminology, utilizing concepts of 
"suit," "controversy," and "litigation" as opposed to 
individual "claims," is consistent with the fundamental 
due process considerations underpinning specific 
personal jurisdiction jurisprudence. HN9[ ] As noted, 
jurisdictional limitations provide "a degree of 
predictability to the legal system that allows potential 
defendants to structure their primary conduct with some 
minimum assurance as to where that conduct will and 
will not render them liable to suit." Burger King Corp., 
471 U.S. at 472 (quoting World-Wide Volkswagen 
Corp., 444 U.S. at 297). The Supreme Court in Walden 
explained that "[t]he proper question is not where the 
plaintiff experienced a particular injury or effect but 
whether the defendant's conduct connects him to the 
forum in a meaningful way." Walden, 571 U.S. at 290. 
We agree that the focus of the jurisdictional question 
should be the actions of the defendant in relation to 
the [*51]  forum, not the fortuity of which claims a 
plaintiff's counsel includes in a complaint.24

24 Scholars have similarly reasoned that an individual plaintiff's 
claims should not be the basis of a jurisdictional analysis, 
which should instead focus on "the defendant's relationship to 
the forum State:" "Indeed, to treat each plaintiff's claim as an 
independent unit that must independently qualify for specific 
jurisdiction is contrary to the way courts conceptualize 
jurisdiction in other contexts," observing that supplemental 
jurisdiction for federal subject matter jurisdiction is based upon 
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Moreover, we observe that the High Court's discussion 
of the case before it in BMS is consistent with a suit-or 
controversy-based focus rather than a claim-by-claim 
analysis. The Court looked to the relation between 
Bristol-Myers' actions in California and the plaintiffs' 
injuries resulting from ingesting the medication, rather 
than the factual predicate of the specific claims raised 
by the plaintiffs.

We conclude that the Court in BMS did not reject its 
prior phrasings of specific personal jurisdiction, but 
rather incorporated the broader terminology 
emphasizing the connections between the controversy, 
litigation, or suit and the defendant's actions in the forum 
state. HN10[ ] Accordingly, absent further clarification 
from the High Court,25 we decline to restrict jurisdiction 

whether the plaintiff's claims "arise from a common nucleus of 
operative fact." Steinman, 71 Vand. L. Rev. at 1458 (emphasis 
and internal quotation marks removed).

25 As noted, the Supreme Court recently granted certiorari in 
two additional cases involving specific personal jurisdiction 
and the "arise out of or relate to" requirement. Bandemer v. 
Ford Motor Company, 931 N.W.2d 744 (Minn. 2019), cert. 
granted, 140 S. Ct. 916, 205 L. Ed. 2d 519 (2020); Ford Motor 
Company v. Montana Eighth Judicial District Court, 2019 MT 
115, 395 Mont. 478, 443 P.3d 407 (Mont. 2019), cert. granted, 
140 S. Ct. 917, 205 L. Ed. 2d 519 (2020). In its petitions in 
these cases, Ford Motor Company raised the following 
question: "Whether the 'arise out of or relate to' requirement is 
met when none of the defendant's forum contacts caused the 
plaintiff's claims, such that the plaintiff's claims would be the 
same even if the defendant had no forum contacts." Pet. for 
Writ of Cert. filed by Ford Motor Company in Ford Motor Co. v. 
Bandemer, No. 19-369 [*52]  and Ford Motor Co. v. Montana 
Eighth Judicial District Court, No. 19-368. Argument in these 
cases was originally scheduled for April 2020, but was 
postponed to the October 2020 Term due to the COVID-19 
pandemic.

These cases involve plaintiffs who suffered injury in the forum 
state while driving a vehicle designed, manufactured, and sold 
by the defendant in a separate state. The defendants in these 
cases are asserting that plaintiffs must establish a "causal 
connection" between the defendant's contacts in the state and 
the plaintiff's claims, and contend that Ford's actions in the 
relevant states, which included advertising, sales, data 
collection, and service of other automobiles, was not related to 
the plaintiffs' claims sounding in design defect, failure to warn, 
and negligence in regard to the specific vehicles driven by the 
plaintiffs.

Relevantly, while the parties in the case at bar dispute whether 
Ethicon's connections to Pennsylvania via Secant's production 
of the mesh are sufficient, there is little controversy that the 
mesh is causally related to Plaintiffs' asserted injuries. Thus, it 

by focusing narrowly on the elements of plaintiff's 
specific legal claims, which could unnecessarily restrict 
access to justice for plaintiffs. Instead, we look more 
broadly to determine whether the case as a whole 
establishes ties between the defendant's actions in the 
forum state and the litigation.

C. Scope of Jurisdiction under Subsection 5322(c)

Ethicon also asserts that Subsection 5322(c) of 
Pennsylvania's long arm statute should be read 
restrictively to require a claim-by-claim jurisdictional 
analysis based upon its use of the term "cause of 
action." HN11[ ] The section provides that "only a 
cause of action or other matter arising from acts 
enumerated in subsection (a), or from acts forming the 
basis of jurisdiction under subsection (b), may be 
asserted against him." 42 Pa.C.S. § 5322. Indeed the 
"cause of action . . . arising from" language also 
appears in subsection (a), which provides jurisdiction 
"as to a cause of action or other matter arising from 
such person" causing any of the listed activities 
including "(3) [c]ausing harm or tortious injury by an act 
or omission in this Commonwealth." Id.

While the phrase could be viewed narrowly to mean the 
specific claims pleaded in the complaint, we conclude 
that the term also has a broader connotation 
encompassing the same concepts used in the United 
States Supreme Court's jurisprudence relating to suit, 
controversy, and litigation. HN12[ ] Indeed, Black's 
Law Dictionary defines "cause of action," inter alia, as 
"[a] group of [*53]  operative facts giving rise to one or 
more bases for suing; a factual situation that entitles 
one person to obtain a remedy in court from another 
person; claim." BLACK'S LAW DICTIONARY 235 (8th ed. 
2004).26 We are also guided by the clear legislative 
expression in Subsection 5322(b) to apply 
Pennsylvania's jurisdiction "to the fullest extent allowed 
under the Constitution of the United States." 42 Pa.C.S. 
§ 5322(b). It would be inconsistent to mandate that 
Pennsylvania's long arm statute be read as broadly as 
possible while in the same breath confining our courts to 
a more restrictive claim-based jurisdiction using the term 

does not appear that the question raised in the Ford cases 
would be directly controlling on the case at bar.

26 Black's Law Dictionary also defines it as "[a] legal theory of a 
lawsuit;" and "[l]oosely, a lawsuit." Id. None of these definitions 
requires the restrictive reading ascribed to the term by 
Ethicon.
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"cause of action," which itself can be read to encompass 
a suit-or controversy-based application. We decline to 
adopt that analysis absent clear guidance from the High 
Court to apply a claim-by-claim jurisdictional analysis. 
Moreover, Ethicon fails to cite any Pennsylvania cases 
that have applied this provision so narrowly.

D. Application

HN13[ ] Pennsylvania courts have repeatedly opined 
in addressing a defendant's challenge to personal 
jurisdiction that the burden is first on the defendant, as 
the moving party, to object to jurisdiction; once raised by 
a defendant, the burden of establishing [*54]  personal 
jurisdiction under Pennsylvania's long arm statute is 
placed on the plaintiff asserting jurisdiction. Biel v. 
Herman Lowenstein, Inc., 411 Pa. 559, 192 A.2d 391, 
393 (Pa. 1963) ("It is only when the jurisdictional issue is 
properly raised that the burden of proof is upon the party 
asserting the jurisdiction."); see also Frisch v. Alexson 
Equipment Corp., 423 Pa. 247, 224 A.2d 183, 187 (Pa. 
1966); Schiavone v. Aveta, 2012 PA Super 68, 41 A.3d 
861, 865 (Pa. Super. 2012), aff'd per curiam, 625 Pa. 
349, 91 A.3d 1235 (Pa. 2014). The defendant can 
respond by demonstrating that the imposition of 
jurisdiction would be unfair. We recognize that this 
practice is consistent with federal jurisprudence. See 4 
Federal Practice & Procedure Civil § 1069 ("[T]he 
plaintiff initially bears the burden of showing that the 
defendant purposefully directed its activities at residents 
of the forum state, and that the claim arises out of or 
relates to those activities. The defendant then bears the 
burden of showing that, in light of other factors, the 
assertion of jurisdiction would be unreasonable or 
unfair.").

Applying a suit-or controversy-based analysis of specific 
personal jurisdiction, we find jurisdiction proper in the 
case at bar. Here, we observe that Hammons claimed 
that she was injured as a result of the implantation of 
the Prolift Kit, specifically averring that her injuries 
resulted from characteristics of the mesh, which was the 
only part of the [*55]  medical device that remained in 
her body after the surgery. As has been noted, Ethicon 
contracted for Secant to produce the mesh, which 
involved Ethicon shipping its proprietary filament to 
Secant's Bucks County facilities to be knit according to 
Ethicon's detailed specifications and later certified as 
having met those specifications, before being shipped 
back to Ethicon. Indeed, in its briefing to this Court, 
Ethicon emphasizes that at all times the filament and 
the mesh were Ethicon's property, asserting that it only 

contracted for Secant to weave the filament. Ethicon's 
Reply Brief at 9 n.3. The process also necessitated site 
visits by Ethicon employees and multiple 
communications between those employees and 
representatives of Secant to ensure that the production 
process, and ultimately the mesh, met Ethicon's 
requirements.

We contrast these facts with the scenario where Ethicon 
orders a generic component of the Prolift Kit, for 
example the paper upon which the warnings are printed. 
We would be hard-pressed to find jurisdiction justified 
based solely upon the online order of stock paper from a 
Pennsylvania supplier, given that Ethicon's involvement 
would be minimal and generally [*56]  irrelevant to the 
litigation. Conversely, in the case at bar, Ethicon was 
substantially and directly involved in the production of 
the mesh in Pennsylvania, where the mesh was what 
Hammons asserted caused her injuries and which 
served as the critical factual component of each of 
Hammons' claims.

We note that Ethicon's involvement with the production 
of the mesh in Pennsylvania is distinct from the alleged 
tie, or lack thereof, between Bristol-Myers and its 
distributor McKesson in BMS. The High Court 
emphasized the absence of an allegation that Bristol-
Myers "engaged in relevant acts together with 
McKesson in California." BMS, 137 S.Ct. at 1783. In 
other words, there was nothing that tied Bristol-Myers' 
interactions with McKesson directly to the injuries 
suffered by the non-California plaintiffs. Indeed, the non-
California plaintiffs in BMS could not establish that the 
Plavix that they ingested had been distributed by 
McKesson. Instead, the only tie between the non-
California plaintiffs' cases and Bristol-Myers' actions in 
California was the fact that their claims mirrored the 
claims asserted by the California plaintiffs who suffered 
injuries in the state by prescription, purchase, or 
ingestion of Plavix. [*57]  By contrast, Ethicon was 
involved in the production of the mesh by Secant in 
Pennsylvania, and Ms. Hammons claimed her injuries 
resulted from that mesh. Thus, there is a direct 
connection between Ms. Hammons' cause of action and 
Ethicon's actions in Pennsylvania.27

27 With all due respect to the Chief Justice, his dissenting 
opinion misses the thrust of this opinion. In applying the 
teachings of the majority in BMS, our substantive discussion 
serves to distinguish the facts before us from those presented 
to the United States Supreme Court in BMS. As set forth 
above, while the BMS plaintiffs' injuries and resulting claims 
were unrelated to Bristol-Myers's activities in California, 
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HN14[ ] As the High Court explained in International 
Shoe:

The exercise of [the privilege of doing business in 
the forum] may give rise to obligations; and, so far 
as those obligations arise out of or are connected 
with the activities within the state, a procedure 
which requires the corporation to respond to a suit 
brought to enforce them can, in most instances, 
hardly be said to be undue.

International Shoe Co., 326 U.S. at 316. We do not find 
it undue for the Philadelphia County Court of Common 
Pleas to exercise specific personal jurisdiction over 
Ethicon. Instead, applying Subsection 5322(c) and the 
federal due process clause, we conclude that the suit, 
specifically Hammons' claims that she suffered injury 
resulting from the transvaginal mesh device, arises out 
of and indisputably relates to the mesh that was 
manufactured in Bucks County, Pennsylvania, by 
Secant under the careful supervision of Ethicon.28 
Moreover, as noted supra, the other two prongs of the 
specific jurisdiction [*58]  test are met in this case 
because Ethicon purposefully availed itself of the 
privilege of conducting business in the Commonwealth 
and because it would not be unfair to subject Ethicon to 
jurisdiction here given that it is already litigating the 
related claims brought by Pennsylvania Plaintiffs across 
the state line from New Jersey, where it is 
headquartered and incorporated. Accordingly, we affirm 
the judgment of the Superior Court.

Justices Todd, Donohue, Dougherty, Wecht and Mundy 
join the opinion.

Justice Donohue files a concurring opinion in which 
Justice Wecht joins.

Chief Justice Saylor files a dissenting opinion.

Concur by: DONOHUE

Concur

Hammons' injuries were specifically related to the mesh 
produced in Pennsylvania under Ethicon's direction and 
supervision. It is axiomatic that when one changes the facts, 
one changes the result, as occurred in the instant matter.

28 As we conclude that jurisdiction is proper based on Ethicon's 
involvement in Secant's weaving of the mesh in Pennsylvania, 
we do not speak to the relevance or sufficiency of Dr. 
Lucente's activities.

CONCURRING OPINION

JUSTICE DONOHUE

I join the learned Majority's Opinion in its entirety. I write 
separately to address footnote 10, in which the majority 
correctly concludes that its disposition negates any 
necessity to address the propriety of considering 
evidence adduced for the first time at trial in support of 
the trial court's ruling on preliminary objections that 
specific jurisdiction was established. While I agree that it 
is not necessary to address the issue, I believe that it is 
prudent to do so since the Superior Court in a 
precedential en banc decision [*59]  relied, in part, on 
such evidence. In my view, this was error, and the 
bench and bar should be so advised.

Challenges to jurisdiction, other than subject matter 
jurisdiction, must be raised in preliminary objections or 
such challenges are waived. Pa.R.C.P. 1032 (regarding 
waiver of defenses and objections not presented either 
by preliminary objection, answer or reply); Wagner v. 
Wagner, 564 Pa. 448, 768 A.2d 1112, 1119 (Pa. 2001) 
(stating that failure to file a timely objection to personal 
jurisdiction constitutes waiver of the objection). It has 
long been established that the disposition of 
jurisdictional challenges are preliminary to further 
litigation to avoid unnecessary expenditure of judicial 
resources in an inappropriate forum. Steel Co. v. 
Citizens for a Better Env't, 523 U.S. 83, 94-95, 118 S. 
Ct. 1003, 140 L. Ed. 2d 210 (1998); Burger v. Sch. Bd. 
of McGuffey Sch. Dist., 592 Pa. 194, 923 A.2d 1155, 
1161 (Pa. 2007); see also Mansfield, C. & L.M.R. Co. v. 
Swan, 111 U.S. 379, 382, 4 S. Ct. 510, 28 L. Ed. 462 
(1884) (stating that requirement that jurisdiction be 
established as a threshold matter "spring[s] from the 
nature and limits of the judicial power of the United 
States" and is "inflexible and without exception"). Once 
the jurisdictional determination is made, it is immediately 
appealable. Pa.R.A.P. 311(b) ("[A]ppeal may be taken 
as of right from an order in a civil action or proceeding 
sustaining the venue of the matter or jurisdiction over 
the person or over real or personal property[.]"). 
Inherent in this protocol is the understanding [*60]  that 
the facts supporting the ruling on the preliminary 
objections are fixed and if jurisdiction has been 
established, the forum court will proceed to final 
adjudication of the case. While a decision to forego an 
interlocutory appeal does not generally foreclose an 
appeal of the jurisdictional determination after a final 
order has been entered, see Pa.R.A.P. 311(g)(1)(ii) 
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(delineating limited circumstances where failure to file 
appeal results in waiver), the factual predicate for the 
ruling on jurisdiction is based on the record established 
on the preliminary objection. To suggest otherwise 
undermines the requirement that jurisdictional 
determinations are made in advance of the litigation of 
the substantive claims.

Either the forum court has jurisdiction when the 
preliminary objections are decided, or it does not. 
Contrary to the Superior Court's opinion and the 
argument of the appellees, jurisdiction is not a transitory 
concept. Consideration of evidence adduced for the first 
time at trial to support the trial court's jurisdictional 
determination on preliminary objections was in 
contravention of the design of Pennsylvania's 
procedural rules and was error.

Justice Wecht joins this concurring opinion.

Dissent by: SAYLOR [*61] 

Dissent

DISSENTING OPINION

CHIEF JUSTICE SAYLOR

Consistent with the dissenting opinion of Justice 
Sotomayor in Bristol-Myers Squibb Company v. 
Superior Court of California,     U.S.    , 137 S. Ct. 1773, 
198 L. Ed. 2d 395 (2017), the majority appears to 
reason that material passages of the main opinion in 
that case are out of sync with the Supreme Court of the 
United States' own prior precedent. See Majority 
Opinion, slip op. at 34-37; see also Bristol-Myers,     
U.S. at    , 137 S. Ct. at 1784-89 (Sotomayor, J., 
dissenting). "[A]bsent further clarification," the majority 
chooses to downplay the eight-Justice majority holding 
of Bristol-Myers. Id. at 36-37.

For my part, I believe that controlling precedent is to be 
discerned from developmental accretions in the 
decisional law, attributing due and substantial weight to 
pronouncements made in the most recent decision. The 
fact that a single Justice has found the majority's 
rationale to be flawed does not seem to me to be a 
proper basis to support a dilution of its precedential 
holding.

Here, the latest, controlling decision of the Supreme 
Court of the United States on the issue of specific 
jurisdiction indicates that an "adequate link" between a 
defendant's in-state conduct and a plaintiff's injury is 
needed to support specific jurisdiction. Bristol-Myers,     
U.S. at    , 137 S. Ct. at 1781. "What is needed," the 
Supreme Court has plainly specified, "is a connection 
between the forum and the specific claims [*62]  at 
issue." Id. (emphasis added).

Since the Supreme Court of the United States is the 
highest authority as concerns federal constitutional 
questions such as the present one, I am unable to join 
an opinion of a state court that does not abide by its 
latest pronouncement.

End of Document
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MEMORANDUM BY SHOGAN, J.:

Appellant, Bette Hayman ("Wife"), appeals from a 
contempt order imposing sanctions in the form of 
dismissal of her petition for special relief, which she had 

* Retired Senior Judge assigned to the Superior Court.

filed against Appellee, Jack Hayman ("Husband").1 We 
reverse.

The trial court summarized the history as follows:
The parties married in October 1993, separated in 
March 2006 and divorced in August 2009. The 
divorce included a property settlement agreement. 
The parties since have returned to court numerous 
times for a dispute over the entry of a Qualified 
Domestic Relations Order [("QDRO")]2 involving 
[H]usband's Hayman-Carpenter Assocs. Inc. 401(k) 
profit sharing plan ("pension"). Relevantly, the 
Honorable Rhonda Lee Daniele1 issued an Order 
dated February 28, 2017, appointing Pension 
Analysis Consultants ("PAC") to update an 
evaluation of [Husband's] pension and the parties' 
QDRO. The parties subsequently filed petitions for 
contempt.

1 Judge Daniele moved to senior judge status 
in 2019 and this case was [*2]  administratively 
reassigned to the undersigned [the Honorable 
Gary S. Silow].

Judge Daniele held hearings on the petitions and 
issued an Order dated July 24, 2018, granting 
[Wife] time to seek additional information and to file 
a petition for special relief, if she so chose, after 
receiving the information. [Wife] subsequently filed 
a petition for special relief on September 7, 2018, 
claiming she had learned of documents that 
[Husband] allegedly had withheld from her and that 
had not been provided to PAC in order to develop a 
QDRO.

1 While the parties divorced in 2009, for ease, we refer to them 
as Husband and Wife.

2 "A QDRO . . . is a domestic relations order which creates or 
recognizes the rights of an alternate payee to receive all or a 
portion of the benefits payable to a participant under the 
[pension] plan." Morgante v. Morgante, 2015 PA Super 145, 
119 A.3d 382, 395 n.11 (Pa. Super. 2015).
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The petition for special relief proceeded to a 
hearing before Judge Daniele on November 30, 
2018. After a series of objections by [Husband's] 
counsel during direct examination of [Wife], and 
Judge Daniele learning that [Wife] had turned over 
a new expert report to [Husband] the day before the 
hearing, Judge Daniele terminated the proceeding, 
leaving it to be heard by the undersigned in the new 
year.

The undersigned scheduled a hearing on the 
petition for special relief for March 5, 2019. The 
parties appeared[,] but the hearing was continued 
because [Wife] had not been able to secure the 
attendance of Mark Altschuler from PAC. During 
the proceeding, however, [*3]  this court issued an 
oral order directing [Wife] to pay her outstanding 
portion of Altschuler's fees and making her 
responsible for all of his fees moving forward. (N.T., 
3/5/19, p. 10)[.] This court also ordered [W]ife, 
within five days, to provide proof to the court, filed 
of record, of her having paid her portion of the 
outstanding fees. Id. This court cautioned [Wife] 
that a failure to provide proof of payment would 
result in the court sua sponte dismissing her 
petition for special relief. Id.
Five days passed without proof of payment being 
filed[,] and this court, on its own initiative, held a 
teleconference with counsel for the parties on 
March 13, 2019. During the call, [Wife's] counsel 
claimed confusion with this court's oral order. As an 
accommodation, this court allowed [Wife] an 
additional day to give the check to [Husband] and to 
file a certificate of payment. Counsel agreed the 
amount [Wife] owed [Husband] in connection with 
her outstanding portion of the PAC fees was 
[$]4,600.

Later that day, [Wife's] counsel delivered to 
[Husband's] counsel a personal check in the 
amount of $4,600, payable from a Bank of America 
account held in [Wife's] name. The check was 
dated March [*4]  8, 2019. [Wife's] counsel also filed 
that day a certification of payment.
Believing the payment issue had been resolved, 
this court rescheduled the hearing on [Wife's] 
petition for special relief. In the interim, the check 
from [Wife] was dishonored, [because it was 
allegedly inadvertently] written on a closed account.
This court learned of the dishonored check through 
the filing of a petition for contempt by [Husband] on 
March 25, 2019. He acknowledged that [Wife] had 
delivered a check to his counsel, but alleged that a 

week later he received notice that the check was 
not payable because it was made on an account 
that had been closed. [Wife] filed an answer, new 
matter[,] and counterclaim.2 She and her attorney 
also filed separate supporting affidavits.
2 [Wife] claims the first she learned of the closed 
account was when she received [Husband's] 
petition for contempt. She subsequently provided 
[Husband] with a different check[,] and it appears 
the new check was honored.

This court consolidated [Wife's] petition for special 
relief and [Husband's] petition for contempt for a 
hearing on May 2, 2019. At the hearing, [Wife] and 
her attorney testified on the issue of the contempt 
petition. [*5]  The matter was taken under 
advisement[,] and this court issued an Order dated 
May 14, 2019, granting [Husband's] petition to the 
extent that it dismissed [Wife's] petition for special 
relief. The Order also directed the parties to file and 
serve a proposed QDRO based on the record as it 
existed prior to [Wife] filing her petition for special 
relief.
[Wife] filed an emergency petition for 
reconsideration on May 24, 2019.3 This court 
granted reconsideration and ordered [Husband] to 
file a response. After considering the emergency 
petition and [Husband's] response, this court denied 
[Wife's] petition in an Order dated July 23, 2019, 
and gave [Wife] 30 days to file her proposed 
QDRO.4 [Wife] retained new counsel and filed a . . . 
notice of appeal.
3 [Wife] also filed an emergency petition for stay 
pending appeal, which this court dismissed as moot 
because it had granted reconsideration.
4 [Husband] already had filed his proposed QDRO.

Trial Court Opinion, 10/1/19, at 1-4. Wife filed her notice 
of appeal on August 1, 2019. Both the trial court and 
Wife complied with Pa.R.A.P. 1925.

We first address the timeliness and appealability of the 
order appealed. By way of background, on September 
12, 2019, before [*6]  this case was assigned to a panel, 
this Court entered a Per Curiam order directing Wife to 
show cause as to the finality and appealability of both 
the contempt and special relief portions of the order 
appealed. Order, 9/12/19. Wife filed a response on 
September 23, 2019, and we entered an order on 
September 24, 2019, discharging the show-cause order 
and advising that the panel may revisit the jurisdictional 
issue. Order, 9/24/19.

Husband, in his brief, has renewed his claim that the 
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appeal should be quashed. Husband's Brief at 12, 16-
22. For the following reasons, we disagree. The 
appealed contempt order was entered May 14, 2019. 
On May 24, 2019, the trial court granted Wife's timely 
emergency petition for reconsideration, stayed the May 
14, 2019 contempt order, and ordered Husband to file a 
response. Order, 5/24/19. The filing of a reconsideration 
motion "neither extends, nor tolls the appeal statute" 
unless, as here, a stay is granted. Blackburn v. King 
Investment Group, LLC, 2017 PA Super 89, 162 A.3d 
461, 464 n.5 (Pa. Super. 2017).

Pennsylvania Rule of Civil Procedure 1930.2, "No Post-
Trial Practice; Motions for Reconsideration," is relevant 
herein. Pa.R.C.P. 1930.2(b) provides that a party 
aggrieved by the decision of the court may file a motion 
for reconsideration, and it incorporates the timeliness 
requirements within Pa.R.A.P. 1701(b)(3), as follows:

Rule 1701(b)(3) provides [*7]  that after an appeal 
is filed, the trial court may:

grant reconsideration of the order which is the 
subject of the appeal ... if:

(i) an application for reconsideration of the 
order is filed in the trial court ... within the 
time provided or prescribed by law; and
(ii) an order expressly granting 
reconsideration of such prior order is filed 
in the trial court ... within the time 
prescribed by these rules for the filing of a 
notice of appeal ... or within any shorter 
time provided or prescribed by law for the 
granting of reconsideration.

... Where a timely order of reconsideration is 
entered under this paragraph, the time for filing 
a notice of appeal ... begins to run anew after 
the entry of the decision on reconsideration, 
whether or not that decision amounts to a 
reaffirmation of the prior determination of the 
trial court.

Dumas v. Brooks, 2018 PA Super 357, 201 A.3d 1273, 
1275-1276 (Pa. Super. 2018) (footnote omitted) (quoting 
Pa.R.A.P. 1701(b)(3)). "The reconsidered decision, 
except as set forth in subdivision (e), shall be rendered 
within 120 days of the date the motion for 
reconsideration is granted." Pa.R.C.P. 1930.2(c). "[T]he 
time for filing a notice of appeal will begin to run anew 
from the date of entry of the reconsidered decision. . . ." 
Pa.R.A.P. 1930.2(d).

Here, the trial court did grant reconsideration and a stay 
within [*8]  the time permitted and did take further action 

on July 23, 2019, which was within the ensuing 120 
days. Thus, the appeal period began to run anew from 
July 23, 2019. Therefore, the notice of appeal filed 
August 1, 2019, was timely. Pa.R.C.P. 1930.2; 
Pa.R.A.P. 1701 and 903 ("Time for Appeal").

Husband also contends the denial of Wife's Petition for 
Special Relief was "an evidentiary ruling and not an 
appealable order." Husband's Brief at 17. In this regard, 
he maintains the May 14, 2019 order appealed was not 
an appealable order. Id. at 21-22.

In its Pa.R.A.P. 1925(a) opinion, the trial court opined 
that the instant appeal "may have been improperly 
brought at this time because the decision to dismiss the 
petition did not finally decide this matter." Trial Court 
Opinion, 10/1/19, at 6 (citing Pa.R.A.P. 341(b)(1)). The 
trial court asserted that the Petition for Special Relief 
sought to introduce additional evidence in connection 
with the parties' dispute over the entry of a QDRO, and 
that dispute "remains pending and the striking of [Wife's] 
petition for special relief does not place her out of court." 
Id. The trial court posits that the case should proceed 
"to the entry of a QDRO and, should [Wife] then wish to 
appeal, she may do so while also challenging this 
court's [*9]  dismissal of her petition for special relief." 
Id.

Prior to imposition of sanctions, an order finding a 
defendant in contempt is interlocutory. Rhoades v. 
Pryce, 2005 PA Super 162, 874 A.2d 148, 151-153 (Pa. 
Super. 2005) (en banc). Once the court imposes 
sanctions, however, the previously interlocutory order is 
final and appealable. N.A.M. v. M.P.W., 2017 PA Super 
254, 168 A.3d 256, 260 (Pa. Super. 2017).

We agree with Wife that the order entered on May 14, 
2019, included a present finding of contempt and 
further, imposed sanctions in the form of dismissal of 
Wife's Petition for Special Relief. In re K.K., 2008 PA 
Super 209, 957 A.2d 298, 303 (Pa. Super. 2008) (order 
of contempt was final and appealable because it 
contained a present finding of contempt and imposed 
sanctions). While Judge Daniele invited Wife to file a 
petition for special relief to raise her objections to the 
pension valuation that was before the trial court, the 
May 14, 2019 order denied Wife that opportunity. 
Because the court dismissed the special-relief petition 
as a sanction, it did not consider Wife's special-relief 
petition on the merits. The order at issue is properly 
before us. In re C.W., 2008 PA Super 254, 960 A.2d 
458, 460 (Pa. Super. 2008).
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Appellant raises the following issues on appeal:

1. Did the trial court err as a matter of law and apply 
the incorrect burden of proof when it 
mischaracterized its contempt order as an order for 
civil contempt rather than indirect criminal 
contempt, [*10]  where the sanction imposed was 
punitive rather than coercive and compensatory, 
and the sanctions order did not include a purge 
condition?
2. Did the trial court err as a matter of law or abuse 
its discretion when it imposed civil contempt 
sanctions where the order alleged to have been 
violated was not "definite, clear, and specific," 
Wife's unrebutted testimony revealed that she did 
not intend to violate the court's bench order, and 
Wife immediately cured the alleged contempt?

Wife's Brief at 6. We address the issues in tandem.

Each court is the exclusive judge of contempts against 
its process, and we will reverse an order of contempt 
"only upon a showing of a plain abuse of discretion." In 
re Contempt of Cullen, 2004 PA Super 102, 849 A.2d 
1207, 1210 (Pa. Super. 2004) (citation omitted); Lachat 
v. Hinchliffe, 2001 PA Super 50, 769 A.2d 481, 487 
(Pa. Super. 2001). "[A]n appellate court has the 
authority to determine whether the findings of the trial 
court support its legal conclusions, but may only 
interfere with those conclusions if they are unreasonable 
in light of the trial court's factual findings." Sutch v. 
Roxborough Mem'l Hosp., 2016 PA Super 126, 142 
A.3d 38, 67 (Pa. Super. 2016) (citation omitted).

Wife maintains that the trial court's sanctions were 
criminal rather than civil-contempt sanctions because 
their dominant purpose was to punish Wife rather than 
compensate Husband. Wife's Brief at 28. Wife suggests 
that [*11]  although the trial court classified its dismissal 
of her petition for special relief as a civil sanction, the 
court's order does not seek to compel her to comply with 
the prior order requiring the payment of expert fees. 
Wife's Brief at 31. Wife points out that when the trial 
court entered the May 14, 2019 order, Wife "had already 
paid Husband in full." Id.

Wife further submits that the sanction order was not 
compensatory. Wife's Brief at 31. She contends that 
"although Husband's petition sought an award of 
attorneys' fees, the court did not award attorneys' fees 
but instead[,] dismissed Wife's petition for special relief." 
Id. at 31-32. Wife cites this as support that the order 
was punitive rather than coercive. Id. at 32.

Wife suggests that the trial court's confusion between 

civil and criminal contempt caused it to apply the 
incorrect burden of proof, which she maintains requires 
reversal. Wife's Brief at 36. Wife avers that although the 
March 5, 2019 order3 required Wife to pay her 
outstanding portion of Mr. Altschuler's fees, it did "not 
state the dollar amount to be paid. Nor [did] it identify to 
whom the fees should be paid—Mr. Altschuler (PAC) or 
[Husband]. (R. 99a, 191a.)." Wife's Brief at 41. 
Thus, [*12]  Wife suggests the order does not meet the 
requirement that it be "definite, clear, and specific." Id. 
Wife further contends that there was confusion 
regarding the amount Husband had paid PAC. Wife's 
Brief at 42-43. Because Wife argues that Husband failed 
to sustain his burden of proof that the March 5, 2019 
order was definite, clear, and specific, she maintains 
that the trial court erred when it held her in contempt. Id. 
at 45.

Finally, Wife asserts that Husband failed to sustain his 
burden of proving that Wife intended to violate the 
March 5th order. Wife's Brief at 46. Wife avers that 
evidence of wrongful intent is a prerequisite to the 
imposition of contempt sanctions. Id. at 52 (citing 
MacDougall v. MacDougall, 2012 PA Super 83, 49 
A3d 890, 892 (Pa. Super. 2012)). She posits that the 
record does not support such a [*13]  conclusion.

Husband responds that the trial court properly entered 
civil sanctions against Wife. Husband's Brief at 22. He 
argues the order was not punitive; rather, Husband 
suggests the trial court merely ordered Wife to pay her 
outstanding portion of the Altschuler expert fees "and 
was solely responsible for the expert's fees going 
forward." Id. at 22-23.

Husband avers that Wife was on notice of her 
noncompliance of the order requiring her payment of the 
expert's fees. Husband's Brief at 31. Once the trial court 
found civil contempt, Husband maintains it can impose 
sanctions, and here, the sanction was not 

3 The March 5, 2019 order provided as follows:

Regarding [Wife's] petition for special relief, at which time 
[Wife] will produce Mark Altschuler as her witness. Wife 
shall pay her outstanding portion of his fees, and is solely 
responsible for his fees going forward.

Within five days from today, Wife shall provide proof to 
the [c]ourt, filed of record, of having paid her outstanding 
portion of Mr. Altschuler's fees. Failure to file proof of 
payment shall result in the [c]ourt sua sponte dismissing 
your petition.

Order, 3/5/19, at 1; N.T., 3/5/19, at 2.
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disproportionate to Wife's acts. Id. at 32.

Husband also avers that Wife was not confused—she 
admitted that she understood her obligation to deliver a 
check for the PAC expert to Husband. Husband's Brief 
at 33. Husband asserts that he met his burden of proof 
with clear evidence that Wife violated court orders and 
that special relief was not warranted. Id. at 37. Husband 
maintains that Wife failed to comply with the trial court's 
orders, "despite being cautioned that failure to do so 
would result in the dismissal of her petition." Id.

The trial court, in an alternative to its suggestion of 
quashal of the appeal, [*14]  stated the following:

Here, [Wife] and her attorney were present when 
this court issued its oral order and [Wife's] counsel 
participated in the conference call that granted an 
extension. [Wife] also filed a written response to 
[Husband's] contempt petition[,] and she and her 
attorney participated at the subsequent hearing. 
[Wife], therefore, did not suffer a due process 
violation in connection with the dismissal of her 
petition for special relief.

Trial Court Opinion, 10/1/19, at 7. The trial court did not 
address Wife's contention that the May 14, 2019 order 
held Wife in indirect criminal contempt, nor did it deny 
that the dismissal of Wife's Petition for Special Relief 
was a sanction for its finding of contempt. Trial Court 
Opinion, 10/1/19, at 1-9.

We conclude that the instant order held Wife in indirect 
criminal contempt and the contempt finding is not 
supported in the record. We have stated:

The factors generally said to point to a civil 
contempt are these: (1) where the complainant is a 
private person as opposed to the government or a 
governmental agency; (2) where the proceeding is 
entitled (captioned) in the original...action and filed 
as a continuation thereof as opposed to a [*15]  
separate and independent action; (3) where holding 
the respondent in contempt affords relief to a 
private party; (4) where the relief requested is 
primarily for the benefit of the complainant; and (5) 
where the acts of contempt complained of are 
primarily civil in nature and do not of themselves 
constitute crimes or conduct by the respondent so 
contumelious that the court is impelled to act on its 
own motion.

Stahl v. Redcay, 2006 PA Super 55, 897 A.2d 478, 486 
(Pa. Super. 2006).

Alternatively, indirect criminal contempt:

consists of a claim that a violation of an Order or 
Decree of court occurred outside the presence of 
the court. Commonwealth v. Padilla, 2005 PA 
Super 332, 885 A.2d 994 (Pa. Super. 2005). . . . To 
establish indirect criminal contempt, [it] must [be] 
prove[n]: 1) the Order was sufficiently definite, 
clear, and specific to the contemnor as to leave no 
doubt of the conduct prohibited; 2) the contemnor 
had notice of the Order; 3) the act constituting the 
violation must have been volitional; and 4) the 
contemnor must have acted with wrongful intent.

Commonwealth v. Brumbaugh, 2007 PA Super 226, 
932 A.2d 108, 110 (Pa. Super. 2007).

"The distinction between criminal and civil contempt is ... 
a distinction between two permissible judicial responses 
to contumacious behavior." Lachat, 769 A.2d at 488. 
The characteristic that distinguishes civil from criminal 
contempt is the ability of the contemnor to purge himself 
of contempt [*16]  by complying with the court's 
directive. Interest of E.O., 2018 PA Super 247, 195 
A.3d 583, 587 n.7 (Pa. Super. 2018). If the purpose of 
the order is to punish despite an opportunity to purge, 
the order is criminal in nature. Id. (citing Sinaiko v. 
Sinaiko, 445 Pa. Super. 56, 664 A.2d 1005, 1009 (Pa. 
Super. 1995)). Thus, "criminal contempt is of a punitive 
character." Bruzzi v. Bruzzi, 332 Pa. Super. 346, 481 
A.2d 648, 651 (Pa. Super. 1984). Here, the trial court 
was punishing Wife for her alleged act of 
noncompliance. "A civil label is inappropriate when the 
court is attempting to punish the contemnor for past acts 
of misbehavior . . . ." Id. The above factors point to 
classifying the instant contempt as indirect criminal 
contempt. We have stated, moreover, that "the same 
facts or conduct may constitute or amount to both civil 
and criminal contempt." Stahl, 897 A.2d at 486. Further, 
both civil and criminal contempt require proof of the 
distinct elements of clarity of order, notice, volition, and 
intent.

We look first to the language of the order allegedly 
violated to determine whether it was sufficiently definite, 
clear, and specific, such that Wife had no doubt of the 
conduct prohibited. As noted supra, the March 5, 2019 
order required Wife to pay her outstanding portion of Mr. 
Altschuler's fees, but it did not state the dollar amount to 
be paid, nor did it identify to whom the fees should be 
paid—Mr. Altschuler (PAC) or Husband. [*17]  Order, 
3/5/19.

Evidence admitted at the May 2, 2019 hearing, including 
the affidavits of Wife, her counsel, and Wife's testimony, 
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established that confusion existed regarding the amount 
Husband had paid PAC. N.T., 5/2/19, at 54. The 
nebulous and indefinite March 5, 2019 order, which 
lacked the amount of fees Wife was to pay and to 
whom, resulted in confusion. During questioning by 
Husband's counsel, Wife testified:

A. So I was ordered to pay Mr. Altschuler's 
outstanding fees, which is what I did.
Q. Okay. You didn't pay them to [Husband], did 
you?
A. It doesn't say I have to pay them to Mr. Hayman. 
It says I have to pay outstanding fees.
Q. Okay. And so within five days of the order, what 
did you pay Mr. Altschuler?
A. I don't recall what the amount was. But we had 
asked for proof of payment and we had a difficult 
time getting it.
And we also had a difficult time getting the court 
transcript because there was an illness in the court 
system, the person who provides that. So there was 
a delay.
And we also asked your—asked [Husband] for 
proof of payment. And there was no response on 
that.

And then we asked PAC for the proof of payment. 
And there was a delay on that because somebody 
was out on [*18]  vacation.

Id. at 49. Due to the uncertainty regarding the amount to 
be paid, Wife's counsel attempted to obtain a transcript 
of the March, 2019 hearing. There were a series of 
emails between Wife's counsel and the court reporter, 
who was unable to timely provide a transcript due to an 
illness in the reporter's family. Id. Clearly, the order was 
not the model of clarity, and it does not meet the 
requirement that it be "definite, clear, and specific." 
Sutch, 142 A.3d at 67-68.

Further, any violation of the relevant order was not 
intentional. This conclusion relates to the requirement 
that the contemnor must have acted with wrongful 
intent. Brumbaugh, 932 A.2d at 110. "[W]hen making a 
determination regarding whether a defendant acted with 
wrongful intent, the court should use common sense 
and consider context . . . ." Commonwealth v. Reese, 
2017 PA Super 47, 156 A.3d 1250, 1258 (Pa. Super. 
2017); see also Commonwealth v. Haigh, 2005 PA 
Super 139, 874 A.2d 1174, 1177 (Pa. Super. 2005) 
(Trial courts must "use common sense and consider the 
context and surrounding factors in making their 
determinations of whether a violation of court order is 
truly intentional before imposing sanctions of criminal 

contempt.") (emphasis in original).

Wife's uncontroverted testimony reveals that a 
combination of mishaps caused the check to be written 
on the wrong account. Three days after the March 2019 
hearing, Wife delivered [*19]  the check to her attorney 
on March 8, 2019. N.T., 5/2/19, at 56. Wife testified that 
the account from which the check was written was 
closed, "unbeknownst to [her]." Id. at 61. Wife testified 
that she had two checking accounts:

One with checks that I write occasionally. Less than 
six a year. Probably closer to three. And I have 
another checking account that I pay all my bills 
through electronically. I have no checks for that 
account, never had checks, never wrote a check 
from that other account. It is all eBill pay.

Id. at 62. Wife agreed with counsel for Husband that she 
intended "to write a check on an account relying upon 
[her] belief that overdraft protection would somehow 
take money from [her] other account[] to cover the 
check that [she] wrote to [Husband]." Id. at 65. Wife 
testified that she did not know the account had been 
closed until she received Husband's petition for 
contempt. Id. at 89. Wife immediately telephoned 
customer service for the Bank of America and was told 
the account had been closed. Id. at 105, Affidavit of

Bette Hayman, ¶ 19. The bank admitted closing the 
account six days before Wife wrote the check and 
admitted that "no notice of closure was mailed, emailed, 
nor was an alert sent to" Wife's cellular telephone [*20]  
of to her "Bank of America App." Id. The next day, Wife 
personally delivered a replacement check to Husband's 
counsel. Id. at ¶ 20.

Evidence of wrongful intent is an essential element of 
indirect criminal contempt. Commonwealth v. Taylor, 
2016 PA Super 83, 137 A.3d 611, 615 (Pa. Super. 
2016). In addition, the violation of the order "must have 
been volitional." Id. Instantly, the lack of a clear, definite, 
and specific order, combined with the absence of 
volitional conduct and wrongful intent as supported in 
the record, compel our conclusion that the trial court 
abused its discretion and the finding of contempt must 
be reversed. Because we have determined that the 
contempt order cannot stand, we need not evaluate 
whether dismissal of the Petition for Special Relief was 
an appropriate sanction.

The order of indirect criminal contempt is reversed, and 
Wife's Petition for Special Relief, therefore, is reinstated. 
Thus, we remand the matter to the trial court for 
proceedings consistent with this memorandum.
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May 14, 2019 order reversed. Case remanded. 
Jurisdiction relinquished.

Judgment Entered.

Date: 10/8/20

End of Document
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MEMORANDUM

Donna Hudnell sued Thomas Jefferson University 
Hospitals, Inc. alleging violations of Title VII of the Civil 
Rights Act of 1964, the Pennsylvania Human Relations 
Act ("PHRA"), the Philadelphia Fair Practices Ordinance 
("PFPO"), the Pennsylvania Medical Marijuana Act 
("MMA"), 42 U.S.C. § 1981 and Pennsylvania public 
policy. Jefferson moves to dismiss the PHRA claims for 
failure to exhaust administrative remedies. It also moves 
to dismiss the PFPO claims, the MMA claims and the 
public policy claim for failure to state a claim. The Court 
grants Jefferson's Motion in part and denies it in part.

I

Jefferson hired Hudnell in 2016 as a Security Analyst. 
(Sec. Am. Compl. ¶¶ 19-20, ECF No. 17.) In 2018, 
Hudnell began experiencing significant back pain that 
limited her ability to perform manual tasks, walk and 
sleep. (Id. at ¶¶ 3, 23.) In August of 2018, she visited Dr. 
Bracken Babula, a Jefferson internal [*2]  medicine 
specialist, to treat her injuries. (Id. at ¶ 24.) Dr. Babula 
certified Hudnell for medical marijuana use and Hudnell 
soon thereafter began using medical marijuana to 
alleviate her back pain. (Id. at ¶¶ 25-26.)

Hudnell's pain progressed and by May of 2019 she 
requested permission to work from home full-time. (Id. 
at ¶ 29.) Jefferson granted this request. (Id.) An accident 
that July further exacerbated Hudnell's injuries, causing 
her to request a leave of absence and undergo spinal 
surgery. (Id. at ¶¶ 30, 33.) Jefferson approved Hudnell's 
request for leave from July 5, 2019 to September 24, 
2019. (Id. at ¶ 35.)

In October of 2019, Hudnell asked to return to work. (Id. 
at ¶ 36.) Jefferson required a drug test because Hudnell 
had been on leave for over 90 days. (Id. at ¶ 37.) 
Hudnell reported for her drug test on October 11, 2019, 
and provided the administering nurse copies of her 
prescriptions, including her medical marijuana card. (Id. 
at ¶¶ 39, 41.) The nurse informed Hudnell that her 
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medical marijuana card had expired in August, and 
Hudnell responded that she had an appointment with 
Dr. Babula on October 16 to get recertified. (Id. at ¶¶ 42, 
44.) Hudnell claims she renewed her [*3]  card on 
August 22, about three weeks before her drug test, but 
had not been recertified. (Id. at ¶ 43.) The nurse 
administered the drug test. (Id. ¶ 45.) Hudnell asked if 
she could submit her card after getting recertified, but 
the nurse told her she could not and that she should 
speak to human resources for further instructions. (Id. at 
¶ 52.)

Dr. Babula recertified Hudnell on October 16, 2019, and 
Hudnell completed the card renewal process on October 
20. (Id. at ¶¶ 55-56.) After Hudnell renewed her card, 
Jefferson's Human Resources Business Partner, Erik 
Johnson, told Hudnell over the telephone that she was 
terminated from her employment. (Id. at ¶¶ 57-58.) 
Hudnell told Johnson she had been recertified and 
obtained a valid card, and offered to speak to him in 
person. (Id. at ¶¶ 58-59.) Johnson refused to speak with 
Hudnell and told her he would send her a termination 
letter. (Id. at ¶ 60.) He also said her recertification was 
irrelevant because she did not have a valid medical 
marijuana card at the time of the drug test. (Id. at ¶ 61.)

Hudnell emailed two Jefferson employees seeking 
clarification of her rights, and on October 23, Jefferson 
Human Resources Business Partner, Kristin [*4]  
Kelleher, initiated a conversation with Hudnell regarding 
a grievance claim. (Id. at ¶¶ 64, 67, 69.) During her 
discussion with Kelleher, Hudnell expressed frustration 
at the administering nurse's failure to accommodate her 
to ensure that, given her imminent recertification, her 
positive drug test would not impact her employment. (Id. 
at ¶¶ 71, 73-74.) Kelleher echoed Johnson, saying 
Hudnell's recertification did not matter because her card 
had expired before the drug test. (Id. at ¶ 76.)

Hudnell asked Dr. Babula to write a letter to Kelleher. 
(Id. at ¶ 79.) He did, explaining: (1) he had certified 
Hudnell for medical marijuana use; (2) Hudnell was 
certified to purchase up to a month's supply of medical 
marijuana until her card expired on August 21, 2019; 
and (3) he expects any medical marijuana would remain 
in Hudnell's system for two months. (Id. at ¶ 86.) 
Kelleher never responded to Dr. Babula's letter or spoke 
to him about Hudnell. (Id. at ¶¶ 88-89.)

On October 29, Kelleher talked to the nurse who 
administered Hudnell's drug test. (Id. at ¶ 90.) The nurse 
acknowledged-in notes taken during the call-that 
Kelleher had sent her Dr. Babula's letter, and 

speculated that Hudnell may have [*5]  last used 
marijuana when her card was valid, or she may have 
used marijuana without certification. (Id. at ¶¶ 92-93.) 
Hudnell insists she legally purchased and used the 
medical marijuana that triggered her positive test. (Id. at 
¶ 95.)

That same day, Kelleher wrote to Hudnell, explaining 
that Jefferson denied her grievance because she did not 
have a valid medical marijuana card when she tested 
positive for marijuana and because "there was 
insufficient evidence to support overturning" Jefferson's 
decision to terminate her. (Id. at ¶ 96.) Hudnell then 
dual-filed discrimination charges with the Equal 
Employment Opportunity Commission ("EEOC") and the 
Philadelphia Commission on Human Relations 
("PCHR") on October 25, 2019. (Sec. Am. Compl., Ex. 
A, ECF No. 17-1.) The EEOC issued a Dismissal and 
Notice of Rights on January 7, 2020. (Sec. Am. Compl., 
Ex. B, ECF No. 17-2.) The PCHR has not yet acted on 
Hudnell's charge.

Hudnell, a black woman, (Id. at ¶ 144), alleges Jefferson 
did not fire a white male employee after he failed a drug 
test even though he was not certified to use medical 
marijuana. (Id. at ¶ 101.) Instead, Jefferson allowed him 
to seek treatment. (Id. at ¶ 103.) Similarly, Hudnell [*6]  
alleges Jefferson has accommodated medical marijuana 
use by white employees. (Id. at ¶ 105.) This, according 
to Hudnell, shows racial bias in Jefferson's decision to 
fire her. (Id. at ¶ 104.)

II

Federal Rule of Civil Procedure 12(b)(6) governs 
motions to dismiss for failure to state a claim and for 
failure to exhaust administrative remedies. See Anjelino 
v. New York Times Co., 200 F.3d 73, 87 (3d Cir. 1999). 
To survive dismissal under Rule 12(b)(6), the complaint 
"must contain sufficient factual matter, accepted as true, 
to 'state a claim to relief that is plausible on its face.'" 
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 
173 L. Ed. 2d 868 (2009) (quoting Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. 
Ed. 2d 929 (2007)). A claim is facially plausible when 
the facts pled "allow[] the court to draw the reasonable 
inference that [a] defendant is liable for the misconduct 
alleged." Iqbal, 556 U.S. at 678. "[W]here the well-
pleaded facts do not permit the court to infer more than 
the mere possibility of misconduct, the complaint has 
alleged-but it has not 'show[n]'-'that the pleader is 
entitled to relief.'" Id. at 679 (alteration in original) 
(quoting Fed. R. Civ. P. 8(a)(2)).
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When the complaint includes well-pleaded factual 
allegations, the Court "should assume their veracity and 
then determine whether they plausibly give rise to an 
entitlement to relief." Connelly v. Lane Constr. Corp., 
809 F.3d 780, 787 (3d Cir. 2016). However, this 
"presumption of truth attaches only to those allegations 
for which there is sufficient factual matter to render 
them [*7]  plausible on their face." Schuchardt v. 
President of the U.S., 839 F.3d 336, 347 (3d Cir. 2016) 
(internal quotation marks and citation omitted). This 
plausibility determination is a "context-specific task that 
requires the reviewing court to draw on its judicial 
experience and common sense." Id. (quoting Connelly, 
809 F.3d at 786-87).

III

Counts I, III, and VIII of Hudnell's Amended Complaint 
assert claims of discrimination and retaliation under the 
PHRA. Jefferson contends these claims should be 
dismissed because Hudnell failed to exhaust her 
remedies by filing a discrimination charge with the 
Pennsylvania Human Relations Commission ("PHRC"). 
(Def.'s Mot. 15-16, ECF No. 18.)

Pennsylvania law requires plaintiffs to exhaust 
administrative remedies under the PHRA before filing a 
civil action. See 43 P.S. § 962(c)(1); Woodson v. Scott 
Paper Co., 109 F.3d 913, 925 (3d Cir. 1997). When a 
claimant files a discrimination charge, the PHRC has 
exclusive jurisdiction over the claim for one year. See 43 
P.S. § 962(c)(1). A complainant may not file a lawsuit 
during that period. See id. Unlike the process under Title 
VII, a notice of the right to sue is not required to bring a 
PHRA claim; rather, once the one-year period has 
expired, a complainant may file suit notwithstanding the 
fact that she has not received a letter from the PHRC. 
Burgh v. Borough Council of Borough of Montrose, 251 
F.3d 465, 471 (3d Cir. 2001). This Court has long held 
that a plaintiff may exhaust [*8]  her administrative 
remedies under the PHRA by filing a discrimination 
charge with the EEOC or Philadelphia Commission on 
Human Relations, instead of the PHRC. See, e.g., Dean 
v. Phila. Gas Works, No. 19-cv-04266, 2019 U.S. Dist. 
LEXIS 214801, 2019 WL 6828607, at *12 (E.D. Pa. 
Dec. 12, 2019) (plaintiff exhausted PHRA requirements 
by filing with EEOC); Kedra v. Nazareth Hosp., 857 F. 
Supp. 430, 432 (E.D. Pa. July 7, 1994) (filing complaint 
with PCHR "is tantamount to [] filing with the [PHRC]").

Although Jefferson is incorrect that Hudnell must file a 
claim with the PHRC specifically, Hudnell has not 
exhausted her administrative remedies for her PHRA 
claims. She dual-filed the discrimination charge with the 

EEOC and PCHR on October 25, 2019. And, although 
the EEOC issued a Dismissal and Notice of Rights on 
January 7, 2020, the PCHR has not acted on Hudnell's 
charge. It therefore retains exclusive jurisdiction over 
her PHRA claims until it resolves them or until October 
25, 2020, whichever comes first. Accordingly, the Court 
will dismiss Counts I, III and VIII without prejudice.

IV

In Counts II and IV, Hudnell asserts a discrimination 
claim and a retaliation claim under the PFPO, which 
prohibits discrimination against employees based on a 
disability. See Phila. Code § 9-1103(1)(a). It further bars 
employer retaliation against employees who "ha[ve] [*9]  
complied with the provisions of th[e PFPO], exercised 
[their] rights under th[e PFPO], enjoyed the benefits of 
th[e PFPO], or made a charge, testified or assisted in 
any manner in any investigation, proceeding or hearing." 
Id. at § 9-1103(1)(g).

Jefferson moves to dismiss Counts II and IV, arguing 
Hudnell failed to adequately plead that Jefferson: (1) 
failed to accommodate her disability; and (2) fired her in 
retaliation for her request for an accommodation. But 
the Court dismisses these claims for the same reason it 
dismisses Counts I, III and VIII: Hudnell failed to 
exhaust administrative remedies for each of them.

The Pennsylvania Supreme Court has not decided 
whether PFPO claims are subject to exhaustion, but the 
Commonwealth Court and federal courts in our Circuit 
have said they are. See, e.g., Marriott Corp. v. 
Alexander, 799 A.2d 205, 208 (Pa. Cmmw. Ct. 2002) 
(holding plaintiffs must "exhaust administrative remedies 
available through the Philadelphia or Pennsylvania 
Commission before filing a civil action under the 
Philadelphia Ordinance"); Richards v. Foulke Assocs., 
Inc., 151 F. Supp. 2d 610, 616 (E.D. Pa. 2001) (holding 
PFPO claims are subject to same exhaustion 
requirements as PHRA claims). To satisfy this 
requirement, a plaintiff need not cite the PFPO in an 
administrative charge. So long as a plaintiff bases her 
PFPO claims [*10]  on the same factual allegations and 
the same "core grievance[s]" alleged in an 
administrative charge, she satisfies the exhaustion 
requirement for those claims. Waiters v. Parsons, 729 
F.2d 233, 237-38 (3d Cir. 1984) (per curiam); Antol v. 
Perry, 82 F.3d 1291, 1295 (3d Cir. 1996). Hudnell relies 
on the same factual allegations for her PFPO and PHRA 
claims, so the Court dismisses Counts II and IV without 
prejudice.

V
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In Count V, Hudnell asserts a discrimination claim under 
Pennsylvania's Medical Marijuana Act, which includes 
employment discrimination protections for patients. See 
35 P.S. § 10231.2103(b)(1) ("No employer may 
discharge, threaten, refuse to hire or otherwise 
discriminate or retaliate against an employee regarding 
an employee's compensation, terms, conditions, 
location or privileges solely on the basis of such 
employee's status as an individual who is certified to 
use medical marijuana."). Jefferson argues primarily that 
Hudnell cannot maintain a claim under the MMA 
because the statute does not provide a private right of 
action. In the alternative, Jefferson argues the MMA 
does not apply because Hudnell did not possess a valid 
medical marijuana card at the time of her drug test.

A

Whether the MMA implies a private right of action for 
employees alleging discrimination under Section 
2103(b)(1) is an issue of first impression [*11]  in our 
Circuit. Although only one Pennsylvania court has 
addressed the issue, see Palmiter v. Commonwealth 
Health Sys., Inc., 2019 WL 6248350, at *13 (Pa. Com. 
Pl. Lackawanna Cnty. Nov. 22, 2019), at least four 
courts have considered whether employment 
discrimination provisions in other states' similar medical 
marijuana acts imply a right of action. See Callaghan v. 
Darlington Fabrics Corp., No. PC-2014-5680, 2017 R.I. 
Super. LEXIS 88, 2017 WL 2321181 (R.I. Super. Ct. 
May 23, 2017)1; Noffsinger v. SSC Niantic Operating 
Co., 273 F. Supp. 3d 326 (D. Conn. 2017)2; Chance v. 
Kraft Heinz Foods Co., No. K18C-01-056 NEP, 2018 
Del. Super. LEXIS 1773, 2018 WL 6655670 (Del. Super. 
Ct. Dec. 17, 2018)3 ; Whitmire v. Wal-Mart Stores, Inc., 
359 F. Supp. 3d 761 (D. Ariz. 2019)4. Each has held 

1 "No . . . employer . . . may refuse to . . .employ, . . . or 
otherwise penalize, a person solely for his or her status as a 
cardholder." 21 R.I. Gen. Laws § 21-28.6-4(d).

2 "No employer may refuse to hire a person or may discharge, 
penalize or threaten an employee solely on the basis of such 
person's or employee's status as a qualifying patient or 
primary caregiver." Conn. Gen. Stat. § 21a-408p(b)(3).

3 "[A]n employer may not discriminate against a person in 
hiring, termination, or any term or condition of employment . . . 
based upon . . . [t]he person's status as a cardholder; or [a] 
positive drug test for marijuana." 16 Del. C. § 4905A(a)(3).

4 "[A]n employer may not discriminate against a person in 
hiring, termination or imposing any term or condition of 

they do.

B

"When ascertaining Pennsylvania law, the decisions of 
the Pennsylvania Supreme Court are the authoritative 
source." In re Trustees of Conneaut Lake Park, Inc., 855 
F.3d 519, 522-23 (3d Cir. 2017) (quoting Spence v. 
ESAB Grp., Inc., 623 F.3d 212, 216 (3d Cir. 2010)). But 
when the Pennsylvania Supreme Court has not 
addressed an issue, a district court "must predict how it 
would rule." Id.

The Pennsylvania Supreme Court applies a three-part 
test, derived from Cort v. Ash, 422 U.S. 66, 78, 95 S. Ct. 
2080, 45 L. Ed. 2d 26 (1975), to determine whether a 
state statute implies a private right of action:

[f]irst, is the plaintiff "one of the class for whose 
especial benefit the statute was enacted,"-that is, 
does the statute create a . . . right in favor of the 
plaintiff? Second, is there any indication of 
legislative intent, explicit or implicit, either to create 
such a remedy or to deny one? Third, is it 
consistent with the underlying purposes of the 
legislative scheme to imply such [*12]  a remedy for 
the plaintiff?

Estate of Witthoeft v. Kiskaddon, 557 Pa. 340, 733 A.2d 
623, 626 (Pa. 1999) (alterations and emphasis in 
original) (quoting Cort, 422 U.S. at 78); see also 
MERSCORP, Inc. v. Delaware County, 207 A.3d 855, 
870 n.14 (Pa. 2019).

The Pennsylvania Supreme Court would likely apply the 
Cort factors to find an implied private right of action. The 
second Cort factor is considered the "central inquiry" in 
a private right of action analysis. Estate of Witthoeft, 733 
A.2d at 626 (quoting Touche Ross & Co. v. Redington, 
442 U.S. 560, 575, 99 S. Ct. 2479, 61 L. Ed. 2d 82 
(1979)). The text and context of the statute implicitly 
suggest legislative intent to create a private right of 
action. Most notably, the MMA authorizes agency 
enforcement of certain provisions of the MMA, see, e.g., 
35 P.S. § 10231.2104 (authorizing the Department of 
Education to develop regulations governing possession 
and use of medical marijuana on school grounds), but 
does not authorize agency enforcement of Section 

employment or otherwise penalize a person based upon . . . 
[t]he person's status as a cardholder[, or a] registered 
qualifying patient's positive drug test for marijuana 
components or metabolites." Ariz. Rev. Stat. § 36-2813(B)(1)-
(2).
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2103(b)(1). The exclusion of a specific administrative 
enforcement mechanism suggests the legislature did 
not intend to bar a private right of action for Section 
2103(b)(1). Given the absence of any other enforcement 
mechanism in Section 2103(b)(1), the Court believes 
the Pennsylvania Supreme Court would agree that 
without a private right of action, "the mandate contained 
in Section 2103(b)(1) will ring hollow." Palmiter, 2019 
WL 6248350, at *13; see also Callaghan, 2017 R.I. 
Super. LEXIS 88, 2017 WL 2321181, at *8 (finding an 
implied right of action because, without one, the anti-
discrimination provision would have no practical effect); 
Noffsinger, 273 F. Supp. 3d at 340 (same); Chance, 
2018 Del. Super. LEXIS 1773, 2018 WL 6655670, at *7 
(same); [*13]  Whitmire, 359 F. Supp. 3d at 781 
(same).5

Jefferson argues against an implied right of action by 
claiming the Pennsylvania Department of Health has the 
authority to enforce Section 2103(b)(1) through civil 
penalties pursuant to 35 P.S. § 10231.1308(b) ("In 
addition to any other remedy available to the 
department, the department may assess a civil penalty 
for a violation of this act, a regulation promulgated under 
this act or an order issued under this act or regulation as 
provided in this subsection."). (Def.'s Mot. 7, ECF No. 
18.) Read in context, however, Section 1308(b) more 
reasonably applies only to parties who are participating 
in the Medical Marijuana Program established by the 
Act (i.e., operators of a medical marijuana organization). 
Jefferson has cited no examples of the Department of 
Health issuing civil penalties to employers who violate 
Section 2103(b)(1), nor has it identified any regulations 
promulgated by the Department for enforcing that 
section of the MMA. And, despite the seemingly broad 
grant of authority in Section 1308(b), other sections of 
the MMA grant enforcement authority to specific 
agencies. Section 2103(b)(1) does not. The 
Pennsylvania Supreme Court would likely interpret this 
failure to delegate as signaling the General Assembly's 

5 In addition to not specifically authorizing agency enforcement 
in Section 2103(b)(1), the MMA does not contain any explicit 
private rights of action. Thus, the Court is not precluded from 
implying a private right of action in Section 2103(b)(1). See 
Doe v. Franklin County, 644 Pa. 1, 174 A.3d 593, 608 (Pa. 
2017) ("[W]here the legislature includes specific language in 
one section of the statute and excludes it from another, the 
language should not be implied where excluded.") (alteration 
in original).

intent to imply a private right of action.6

Turning [*14]  to the first Cort factor, the legislature 
crafted Section 2103(b)(1) for the special benefit of 
employees with medical marijuana cards. Section 2103 
regulates employer conduct, and the Supreme Court 
has said implied rights of action are less common in 
"[s]tatutes that focus on the person regulated rather than 
the individuals protected." Alexander v. Sandoval, 532 
U.S. 275, 289, 121 S. Ct. 1511, 149 L. Ed. 2d 517 
(2001). But there is no mistaking the General 
Assembly's intent to protect employees from 
discrimination in Section 2103(b)(1). That clear intent 
distinguishes this case from Estate of Witthoeft, where 
the Pennsylvania Supreme Court declined to find an 
implied right of action because the legislature did not 
create the Motor Vehicle Code provision at issue for the 
special benefit of the injured plaintiff. See 733 A.2d at 
627.

The third Cort factor also supports finding an implied 
right of action because doing so is consistent with the 
underlying purposes of the legislative scheme. In 
enacting the MMA, the General Assembly intended to 
provide "'a program of access to medical marijuana 
which balances the need of patients to have access to 
the latest treatments with the need to promote patient 
safety,' to furnish 'a safe and effective method of 
delivery of medical marijuana to patients,' and to 
promote 'high quality research [*15]  into the 
effectiveness and utility of medical marijuana.'" Palmiter, 
2019 WL 6248350, at *5 (quoting 35 P.S. § 
10231.102(3)(i)-(iii)). To ensure medical marijuana 
patients can realize those benefits without fear of 
adverse employment actions, the legislature included 
Section 2103(b)(1). Thus, a private remedy "is 
consistent with the purpose [and] spirit" of the MMA. 
Estate of Witthoeft, 733 A.2d at 627.

For these reasons, the Court predicts the Pennsylvania 
Supreme Court would find that the General Assembly 
"intended to create, . . . by implication, a private cause 
of action" for Section 2103(b)(1). Touche Ross & Co., 
442 U.S. at 575.

C

6 The court in Whitmire also found an implied right of action for 
employment discrimination even though the Arizona medical 
marijuana act contains a civil penalties provision analogous to 
Section 1308(b). See 359 F. Supp. 3d at 779-81; Ariz. Rev. 
Stat. § 36-2816.
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Accepted as true, Hudnell states facts that "plausibly 
give rise to an entitlement to relief" under Section 
2103(b)(1) of the MMA. Connelly, 809 F.3d at 787. She 
alleges she legally purchased and used medical 
marijuana, disclosed her status as a cardholder, failed a 
drug test at work and then was fired the same day she 
recertified her medical marijuana card. (Sec. Am. 
Compl. ¶¶ 26, 41, 56-57, ECF No. 17.) The Court 
accordingly denies Jefferson's motion to dismiss Count 
V of the Second Amended Complaint.

VI

Finally, Count X alleges a claim for wrongful discharge. 
To establish a claim for wrongful discharge in the at-will 
employment context, Hudnell must show that her 
termination "threaten[ed] clear mandates of public 
policy." Weaver v. Harpster, 601 Pa. 488, 975 A.2d 555, 
563 (Pa. 2009) (quoting Clay v. Advanced Computer 
Applications, Inc., 522 Pa. 86, 559 A.2d 917, 918 (Pa. 
1989)). Hudnell "must do more than [*16]  show a 
possible violation . . . that implicates only her own 
personal interest." McLaughlin v. Gastrointestinal 
Specialists, Inc., 561 Pa. 307, 750 A.2d 283, 289 (Pa. 
2000). Rather, she must show "that some public policy 
of this Commonwealth is implicated, undermined, or 
violated because of the employer's termination." Id. This 
exception is granted in "only the most limited of 
circumstances." Weaver, 975 A.2d at 563. Pennsylvania 
Courts have found a clear mandate of public policy 
threatened on very few occasions. See, e.g., Field v. 
Philadelphia Electric Co., 388 Pa. Super. 400, 565 A.2d 
1170 (Pa. Super. Ct. 1989) (plaintiff discharged after 
reporting nuclear safety violations); Hunter v. Port 
Authority, 277 Pa. Super. 4, 419 A.2d 631 (Pa. Super. 
Ct. 1980) (plaintiff denied public employment on the 
basis of a prior conviction for which he had been 
pardoned); Reuther v. Fowler & Williams, Inc., 255 Pa. 
Super. 28, 386 A.2d 119 (Pa. Super. Ct. 1978) (plaintiff 
discharged for fulfilling jury duty). And, as the Third 
Circuit has observed, most (if not all) "Pennsylvania 
cases applying the public policy exception have done so 
where no statutory remedies were available." Bruffett v. 
Warner Communications, Inc., 692 F.2d 910, 919 (3d 
Cir. 1982); see also Macken v. Lord Corp., 402 Pa. 
Super. 1, 585 A.2d 1106, 1108 (Pa. Super. Ct. 1991) 
("Pennsylvania recognizes a cause of action for 
wrongful discharge in the absence of a statutory remedy 
. . . ."). Because the Court lacks clear indication from the 
Pennsylvania courts that discharge in violation of the 
MMA threatens clear mandates of public policy, and 
because Hudnell has a statutory remedy available in the 
MMA, the Court declines to extend this "limited" 

exception. [*17]  Amendment would be futile, so Count 
X is dismissed with prejudice.

VII

District courts must permit a curative amendment to 
dismissed complaints under Rule 12(b)(6), unless such 
amendment would be inequitable or futile. See Alston v. 
Parker, 363 F.3d 229, 235 (3d Cir. 2004). Hudnell seeks 
leave to amend her Second Amended Complaint after 
October 25, 2020 (or after the PCHR acts). (Pl.'s Resp. 
14-15, ECF No. 19.) Because amendment would be 
neither inequitable nor futile, Counts I, II, III, IV and VIII 
are dismissed without prejudice to Hudnell's right to 
amend her complaint after the PCHR dismisses her 
charge, or after October 25, 2020. Count X is dismissed 
with prejudice.

An appropriate Order follows.

BY THE COURT:

/s/ Gerald J. Pappert

GERALD J. PAPPERT, J.

ORDER

AND NOW, this 25th day of September 2020, upon 
consideration of Defendant's Motion to Dismiss, (ECF 
No. 18), Plaintiff's Response, (ECF No. 19), and 
Defendant's Reply, (ECF No. 21), it is hereby 
ORDERED that Defendant's Motion is GRANTED IN 
PART and DENIED IN PART. Specifically:

1. The Court DISMISSES without prejudice 
Counts I, II, III, IV and VIII;

2. The Court DISMISSES with prejudice Count X;

3. The Court DENIES Defendant's Motion to 
Dismiss Count V;

4. Plaintiff may file a Third Amended 
Complaint, [*18]  consistent with this Order and the 
attached Memorandum on or before Friday, 
November 6, 2020.

BY THE COURT:

/s/ Gerald J. Pappert

GERALD J. PAPPERT, J.

2020 U.S. Dist. LEXIS 176198, *15
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Case Summary

Overview
HOLDINGS: [1]-Based on the plain language of the 
statute, as well as its legislative history, the Election 
Code, 25 Pa. Stat. Ann. § 3146.8(g), did not authorize 
or require county election boards to reject absentee or 
mail-in ballots during the canvassing process based on 
an analysis of a voter's signature on the "declaration" 
contained on the official ballot return envelope for the 
absentee or mail-in ballot; [2]-The only information 
required to be kept was the names and addresses of 
registered voters, and there was no signature 
information for county election officials to compare 
against a voter's signature on his declaration; [3]-
Accordingly, the county boards of elections were 

directed not to reject absentee or mail-in ballots for 
counting, computing, and tallying based on signature 
comparisons.

Outcome
Petition granted.

LexisNexis® Headnotes

Civil Rights Law > Protection of Rights > Voting 
Rights > Absentee Ballots

Governments > Local 
Governments > Administrative Boards

Governments > State & Territorial 
Governments > Elections

Governments > Local Governments > Elections

HN1[ ]  Voting Rights, Absentee Ballots

The Pennsylvania Election Code does not authorize or 
require county election boards to reject absentee or 
mail-in ballots during the canvassing process based on 
an analysis of a voter's signature on the declaration 
contained on the official ballot return envelope for the 
absentee or mail-in ballot.
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Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Governments > Legislation > Interpretation

HN2[ ]  Standards of Review, De Novo Review

Where the issue on which King's Bench review is 
accepted is purely one of statutory interpretation, the 
standard of review is de novo, and the scope of review 
is plenary. In matters of statutory interpretation, the 
objective is to ascertain and effectuate the intent of the 
General Assembly.  The best indication of legislative 
intent is the plain language of the statute. In 
ascertaining the plain meaning of statutory language, 
courts consider it in context and give words and phrases 
their common and approved usage. When the words of 
a statute are free and clear of all ambiguity, they are the 
best indicator of legislative intent; hence, in such 
circumstances, courts cannot disregard the letter of the 
statute under the pretext of pursuing its spirit.

Civil Rights Law > Protection of Rights > Voting 
Rights > Absentee Ballots

Governments > Local 
Governments > Administrative Boards

Governments > State & Territorial 
Governments > Elections

Governments > Local Governments > Elections

Civil Rights Law > Protection of Rights > Voting 
Rights > Voter Identification

HN3[ ]  Voting Rights, Absentee Ballots

In canvassing the ballots under 25 Pa. Stat. Ann. § 
3146.8(g)(3), the county boards must verify the proof of 
identification as required under this act. Section 
2602(z.5)(3)(i)-(iv) of the Election Code enumerates the 
various types of identification which a voter may utilize 
in completing a ballot application. Consequently, the 
county board's duty in this regard is to check the 
identification listed on the voter's mail-in or absentee 
ballot to see if it is of the type permitted by the Election 
Code, and to verify that it is valid. This duty does not, 
however, require or authorize county boards to go 
further and compare the signature on the voter's mail-in 
or absentee ballot to ensure that it is the same as that 
which appears on the form of identification the voter has 

listed on the application.

Civil Rights Law > Protection of Rights > Voting 
Rights > Absentee Ballots

Governments > Local 
Governments > Administrative Boards

Governments > State & Territorial 
Governments > Elections

Governments > Local Governments > Elections

HN4[ ]  Voting Rights, Absentee Ballots

A county board is required to determine if the ballot 
declaration is sufficient. 25 Pa. Stat. Ann. § 
3146.8(g)(3). The requirements for a ballot declaration 
are set forth in 25 Pa. Stat. Ann. § 3146.6(a) (absentee 
ballots) and 25 Pa. Stat. Ann. § 3150.16(a) (mail-in 
ballots). Both sections require that the elector fill out, 
date and sign the declaration. §§ 3146.6(a), 3150.16(a). 
Thus, in determining whether the declaration is sufficient 
for a mail-in or absentee ballot at canvassing, the 
county board is required to ascertain whether the 
declaration on the return envelope has been filled out, 
dated, and signed. This is the extent of the board's 
obligation in this regard. In assessing a declaration's 
sufficiency, there is nothing in this language which 
allows or compels a county board to compare 
signatures.

Governments > State & Territorial 
Governments > Elections

HN5[ ]  State & Territorial Governments, Elections

The Election Code provides no mechanism for time-of-
canvassing challenges by candidate or party 
representatives.

Governments > Legislation > Interpretation

HN6[ ]  Legislation, Interpretation

It is a well established principle of statutory 
interpretation that courts may not supply omissions in 
the statute when it appears that the matter may have 
been intentionally omitted. It is not the courts' role under 

2020 Pa. LEXIS 5560, *5560

127

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:614F-8KH1-JBT7-X10M-00000-00&context=&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:614F-8KH1-JBT7-X10M-00000-00&context=&link=LNHNREFclscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:614F-8KH1-JBT7-X10M-00000-00&context=&link=LNHNREFclscc4
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5YJV-GXY3-GXJ9-33H0-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5YJX-V043-GXJ9-34TM-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5YJV-GXY3-GXJ9-33H0-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5YJX-V043-GXJ9-34TM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:614F-8KH1-JBT7-X10M-00000-00&context=&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:614F-8KH1-JBT7-X10M-00000-00&context=&link=LNHNREFclscc6


Page 3 of 15

Virginia McMichael

our tripartite system of governance to engage in judicial 
legislation and to rewrite a statute in order to supply 
terms which are not present therein.

Civil Rights Law > Protection of Rights > Voting 
Rights > Absentee Ballots

Governments > Local Governments > Elections

Governments > State & Territorial 
Governments > Elections

Governments > Local Governments > Employees & 
Officials

HN7[ ]  Voting Rights, Absentee Ballots

County boards of elections are prohibited from rejecting 
absentee or mail-in ballots based on signature 
comparison conducted by county election officials or 
employees, or as the result of third-party challenges 
based on signature analysis and comparisons.

Judges:  [*1] SAYLOR, C.J., BAER, TODD, 
DONOHUE, DOUGHERTY, WECHT, MUNDY, JJ. 
JUSTICE TODD. Chief Justice Saylor and Justices 
Baer, Donohue, Dougherty and Wecht join the opinion. 
Justice Mundy concurs in the result.

Opinion by: TODD

Opinion

JUSTICE TODD

On October 14, 2020, our Court granted the application 
of the Secretary of the Commonwealth, Kathy Boockvar 
("Secretary"), to assume King's Bench jurisdiction1 and 

1 As we have recently explained, our Court's King's Bench 
jurisdiction is derived from Article V, § 2 of the Pennsylvania 
Constitution and 42 Pa.C.S. § 502, and "is generally invoked 

consider her request for declaratory relief, limited to 
answering the following question: "Whether the Election 
Code2 authorizes or requires county election boards to 
reject voted absentee or mail-in ballots during pre-
canvassing and canvassing3 based on signature 
analysis where there are alleged or perceived signature 
variances?" In Re: November 3, 2020 General Election, 
Petition of Kathy Boockvar, Secretary of the 
Commonwealth of Pennsylvania, 149 MM 2020, 2020 
Pa. LEXIS 5327, 2020 WL 6110774 (Pa. filed Oct. 14, 
2020) (order). HN1[ ] For the reasons that follow, we 
conclude that the Election Code does not authorize or 
require county election boards to reject absentee or 
mail-in ballots during the canvassing process based on 
an analysis of a voter's signature on the "declaration"4 
contained on the official ballot return envelope for the 
absentee or mail-in [*2]  ballot. We, therefore, grant the 
Secretary's petition for declarative relief, and direct the 
county boards of elections not to reject absentee or 
mail-in ballots for counting, computing, and tallying 
based on signature comparisons conducted by county 

to review an issue of public importance that requires timely 
intervention by the court of last resort to avoid the deleterious 
effects arising from delays incident to the ordinary process of 
law." Friends of Danny DeVito v. Wolf, 227 A.3d 872, 884 (Pa. 
2020). We may exercise this power of review even where, as 
here, no dispute is pending in a lower court of this 
Commonwealth. Id.

2 The Pennsylvania Election Code, 25 P.S. §§ 2600-3591 
("Election Code" or "Code").

3 As defined by the Election Code, the process of "pre-
canvassing" is "the inspection and opening of all envelopes 
containing official absentee ballots or mail-in ballots, the 
removal of such ballots from the envelopes and the counting, 
computing and tallying of the votes reflected on the ballots. 
The term does not include the recording or publishing of the 
votes reflected on the ballots." 25 P.S. § 2602. The process of 
"canvassing" is "the gathering of ballots after the final pre-
canvass meeting and the counting, computing and tallying of 
the votes reflected on the ballots." Id. § 2602. At times herein, 
we refer to these two stages broadly as "canvassing."

4 The voter's declaration is a pre-printed statement required to 
appear on the ballot return envelope containing a voter's 
absentee or mail-in ballot declaring: that the voter is qualified 
to vote the ballot enclosed in the envelope, and that the voter 
did not already vote in the election for which the ballot was 
issued. 25 P.S. § 3146.2. The declaration also contains lines 
for the voter to print his or her name and address, a space for 
the voter to sign his or her name or make a mark if unable to 
sign, and a space for the voter to enter the date on which he 
or she executed the declaration. Id. § 3146.6.

2020 Pa. LEXIS 5560, *5560
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election officials or employees, or as the result of third-
party challenges based on such comparisons.

I. Facts and Procedural History

As our Court has recently observed, "[i]n October 2019, 
the General Assembly of the Commonwealth of 
Pennsylvania enacted Act 77 of 2019,5 which, inter alia, 
created for the first time in Pennsylvania the opportunity 
for all qualified electors to vote by mail, without requiring 
the electors to demonstrate their absence from the 
voting district on Election Day." Pennsylvania 
Democratic Party v. Boockvar, 2020 Pa. LEXIS 4872, 
2020 WL 5554644, at *1 (Pa. Sept. 17, 2020). 
Subsequently, in March 2020, the legislature made 
further revisions to the Election Code via the passage of 
Act 12 of 2020,6 which, among other things, authorized 
for the June 2, 2020 primary election,7 and for all 
subsequent elections, the mail-in voting procedures 
established by Act 77.8

Because of the substantial nature of the recent Code 
amendments, as well as the anticipated massive 
increase in the number of mail-in and absentee ballots 
which [*3]  county boards of elections would be 
confronted with due to the COVID-19 pandemic, in order 
to ensure that the procedures set forth in the Election 
Code regarding pre-canvassing and canvassing of 
absentee and mail-in ballots would be uniformly applied 
and implemented by county boards of elections, 
Secretary Boockvar issued two written guidance 
documents for those boards to follow when canvassing 
such ballots.

In the first guidance document issued on September 11, 
2020 to all county boards, Secretary Boockvar set forth 
the procedure the boards were to follow upon receipt of 
an absentee or mail-in ballot. This guidance directed the 
county boards to examine the declaration contained on 
the ballot return envelope containing the absentee or 
mail-in ballot. It further directed the county board to 
"compare the information on the outer envelope, i.e., the 
voter's name and address, with the information 

5 Act of October 31, 2019, P.L. 552, No. 77 (hereinafter, "Act 
77").

6 Act of March 27, 2020, P.L. 41, No. 12 (hereinafter, "Act 12").

7 This election was rescheduled from May 17, 2020 due to the 
COVID-19 pandemic.

8 We collectively refer to Act 77 and Act 12 as the "recent 
Code amendments."

contained in the 'Registered Absentee and Mail-In 
Voters File, the absentee voter's list and/or the Military 
Veterans' and Emergency Civilians Absentee Voters 
File.'" Pennsylvania Department of State, Guidance 
Concerning Examination of Absentee and Mail-In Ballot 
Return Envelopes, 9/11/20, at 3, [*4]  available at 
https://www.dos.pa.gov/VotingElections/OtherServicesE
vents/Documents/Examination%20of%20Absentee%20
and%20Mail-In%20Ballot%20Return%20Envelopes.pdf 
. The Secretary advised that, if the declaration is signed 
and the county board is satisfied that the declaration is 
sufficient, then the absentee or mail-in ballot should be 
approved for canvassing unless it is challenged in 
accordance with the Election Code. The Secretary 
specifically cautioned the county boards of elections in 
this regard that "[t]he Pennsylvania Election Code does 
not authorize the county board of elections to set aside 
returned absentee or mail-in ballots based solely on 
signature analysis by the county board of elections." Id.

Subsequent to our Court's decision in Boockvar, supra, 
the Secretary issued supplemental guidance to all 
county boards concerning, inter alia, matters addressed 
by our decision - i.e., the establishment by county 
boards of satellite offices, provision of drop boxes for 
voters to return absentee and mail-in ballots, and the 
mandatory requirements that such ballots be returned 
only by the voter and be enclosed in a secrecy 
envelope. In this supplemental guidance, the Secretary 
also directed the county [*5]  boards to set aside ballots 
which were returned to them without the declaration 
envelope having been "filled out, dated and signed." 
Pennsylvania Department of State, Guidance 
Concerning Civilian Absentee And Mail-In Ballot 
Procedures, 9/28/20, at 9, available at 
https://www.dos.pa.gov/VotingElections/OtherServicesE
vents/Documents/DOS%20Guidance%20Civilian%20Ab
sentee%20and%20Mail-In%20Ballot%20Procedures.pdf 
. This guidance buttressed her earlier instruction, 
reiterating that "[t]he Election Code does not permit 
county election officials to reject applications or voted 
ballots based solely on signature analysis. . . . No 
challenges may be made to mail-in and absentee ballots 
at any time based on signature analysis." Id.

Meanwhile, Intervenors in the instant matter, Donald J. 
Trump for President, Inc., and the Republican National 
Committee, filed suit in the United States District Court 
for the Western District against the Secretary over 
several election issues.9 See Donald J. Trump for 

9 This lawsuit challenged, as an alleged violation of the due 
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President, Inc. v. Boockvar, No. 2:20-cv-966 (W.D. Pa.). 
In response to the Secretary's guidance to the county 
boards, on September 23, 2020, Intervenors filed an 
amended complaint in that matter challenging [*6]  
Secretary Boockvar's interpretation of the Election Code 
as precluding county boards from rejecting absentee 
and mail-in ballots based on a signature comparison.

On October 1, 2020, Intervenors filed a motion for 
summary judgment in the federal action alleging, inter 
alia, that the Secretary's guidance was contrary to the 
Election Code and, thus, constituted an infringement on 
the "fundamental right to vote and to a free and fair 
election." Plaintiff's Memorandum of Law in Support of 
Motion for Summary Judgment filed in Donald J. Trump 
for President, Inc. v. Boockvar, No. 2:20-cv-966 (W.D. 
Pa.) (Exhibit D to Secretary's Application for 
Extraordinary Relief), at 15-19, 45-50. Intervenors 
sought, as relief, the entry of an injunction directing the 
Secretary to withdraw her guidance, and, also, to 
require county boards of elections to compare 
signatures on applications for absentee and mail-in 
ballots, and the ballots themselves, with the voter's 
permanent registration record. Id.

The Honorable J. Nicholas Ranjan denied Intervenors' 
motion for summary judgment, and granted judgment in 
favor of the Secretary. Donald J. Trump for President, 
Inc. v. Boockvar, 2020 U.S. Dist. LEXIS 188390, 2020 
WL 5997680 (W.D. Pa. filed Oct. 10, 2020) (hereinafter 
"Trump"). Relevant to the present dispute, in his 
scholarly and comprehensive supporting opinion, 
Judge [*7]  Ranjan concluded that "the plain language of 
the Election Code imposes no requirement for signature 
comparison for mail-in and absentee ballots and 
applications." Trump, 2020 U.S. Dist. LEXIS 188390, 
[WL] at *53. In reaching this conclusion, Judge Ranjan 
analyzed the provisions of the Election Code governing 
pre-canvassing and canvassing of absentee and mail-in 
votes returned by the elector, set forth in Section 
3146.8(g), which provides:

§ 3146.8. Canvassing of official absentee ballots 

process and equal protection guarantees of the 14th 
Amendment to the United States Constitution, inter alia, the 
Secretary's allowance in the upcoming election of the use of 
drop boxes, satellite election offices for the collection of 
absentee and mail-in ballots, and the counting of ballots which 
were returned without a secrecy envelope, and the 
requirement in the Election Code that poll watchers reside in 
the county in which they sought to serve in this capacity.

and mail-in ballots

* * *

(g)(1)(i) An absentee ballot cast by any absentee 
elector as defined in section 1301(a), (b), (c), (d), 
(e), (f), (g) and (h) shall be canvassed in 
accordance with this subsection if the ballot is cast, 
submitted and received in accordance with the 
provisions of 25 Pa.C.S. Ch. 35 (relating to uniform 
military and overseas voters).

(ii) An absentee ballot cast by any absentee 
elector as defined in section 1301(i), (j), (k), (l), 
(m) and (n), an absentee ballot under section 
1302(A.3) or a mail-in ballot cast by a mail-in 
elector shall be canvassed in accordance with 
this subsection if the absentee ballot or mail-in 
ballot is received in the office of the county 
board of elections no later than eight o'clock 
P.M. on the day of the primary or election.

(1.1) The county board of elections shall meet no 
earlier than seven o'clock A.M. [*8]  on election day 
to pre-canvass all ballots received prior to the 
meeting. A county board of elections shall provide 
at least forty-eight hours' notice of a pre-canvass 
meeting by publicly posting a notice of a pre-
canvass meeting on its publicly accessible Internet 
website. One authorized representative of each 
candidate in an election and one representative 
from each political party shall be permitted to 
remain in the room in which the absentee ballots 
and mail-in ballots are pre-canvassed. No person 
observing, attending or participating in a pre-
canvass meeting may disclose the results of any 
portion of any pre-canvass meeting prior to the 
close of the polls.

(2) The county board of elections shall meet no 
earlier than the close of polls on the day of the 
election and no later than the third day following the 
election to begin canvassing absentee ballots and 
mail-in ballots not included in the pre-canvass 
meeting. The meeting under this paragraph shall 
continue until all absentee ballots and mail-in 
ballots received prior to the close of the polls have 
been canvassed. The county board of elections 
shall not record or publish any votes reflected on 
the ballots prior to the close of [*9]  the polls. The 
canvass process shall continue through the eighth 
day following the election for valid military-overseas 
ballots timely received under 25 Pa.C.S. § 3511 
(relating to receipt of voted ballot). A county board 
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of elections shall provide at least forty-eight hours' 
notice of a canvass meeting by publicly posting a 
notice on its publicly accessible Internet website. 
One authorized representative of each candidate in 
an election and one representative from each 
political party shall be permitted to remain in the 
room in which the absentee ballots and mail-in 
ballots are canvassed.

(3) When the county board meets to pre-canvass or 
canvass absentee ballots and mail-in ballots under 
paragraphs (1), (1.1) and (2), the board shall 
examine the declaration on the envelope of each 
ballot not set aside under subsection (d) and shall 
compare the information thereon with that 
contained in the "Registered Absentee and Mail-in 
Voters File," the absentee voters' list and/or the 
"Military Veterans and Emergency Civilians 
Absentee Voters File," whichever is applicable. If 
the county board has verified the proof of 
identification as required under this act and is 
satisfied that the declaration is sufficient and the 
information contained in the [*10]  "Registered 
Absentee and Mail-in Voters File," the absentee 
voters' list and/or the "Military Veterans and 
Emergency Civilians Absentee Voters File" verifies 
his right to vote, the county board shall provide a 
list of the names of electors whose absentee ballots 
or mail-in ballots are to be pre-canvassed or 
canvassed.
(4) All absentee ballots which have not been 
challenged under section 1302.2(c) and all mail-in 
ballots which have not been challenged under 
section 1302.2-D(a)(2) and that have been verified 
under paragraph (3) shall be counted and included 
with the returns of the applicable election district as 
follows:

(i) The county board shall open the envelope of 
every unchallenged absentee elector and mail-
in elector in such manner as not to destroy the 
declaration executed thereon.
(ii) If any of the envelopes on which are 
printed, stamped or endorsed the words 
"Official Election Ballot" contain any text, mark 
or symbol which reveals the identity of the 
elector, the elector's political affiliation or the 
elector's candidate preference, the envelopes 
and the ballots contained therein shall be set 
aside and declared void.

(iii) The county board shall then break the 
seals of such envelopes, remove the ballots 
and count, compute and tally [*11]  the votes.

(iv) Following the close of the polls, the county 
board shall record and publish the votes 
reflected on the ballots.

(5) Ballots received whose applications have been 
challenged and ballots which have been challenged 
shall be placed unopened in a secure, safe and 
sealed container in the custody of the county board 
until it shall fix a time and place for a formal hearing 
of all such challenges, and notice shall be given 
where possible to all absentee electors and mail-in 
electors thus challenged and to every individual 
who made a challenge. The time for the hearing 
shall not be later than seven (7) days after the 
deadline for all challenges to be filed. On the day 
fixed for said hearing, the county board shall 
proceed without delay to hear said challenges, and, 
in hearing the testimony, the county board shall not 
be bound by the Pennsylvania Rules of Evidence. 
The testimony presented shall be stenographically 
recorded and made part of the record of the 
hearing.

(6) The decision of the county board in upholding or 
dismissing any challenge may be reviewed by the 
court of common pleas of the county upon a petition 
filed by any person aggrieved by the decision of the 
county board. [*12]  The appeal shall be taken, 
within two (2) days after the decision was made, 
whether the decision was reduced to writing or not, 
to the court of common pleas setting forth the 
objections to the county board's decision and 
praying for an order reversing the decision.
(7) Pending the final determination of all appeals, 
the county board shall suspend any action in 
canvassing and computing all challenged ballots 
received under this subsection irrespective of 
whether or not appeal was taken from the county 
board's decision. Upon completion of the 
computation of the returns of the county, the votes 
cast upon the challenged official absentee ballots 
that have been finally determined to be valid shall 
be added to the other votes cast within the county.

25 P.S. § 3146.8(g) (footnotes omitted).

Judge Ranjan discerned nothing in the text of these 
provisions which requires county boards of elections to 
"verify" the signatures on mail-in and absentee ballots 
— that is, to examine the signatures to determine 
whether or not they were authentic, Trump, 2020 U.S. 
Dist. LEXIS 188390, [WL] at *53, and thus rejected 
Intervenors' argument that Section 3146.8(g)(3) requires 
county boards of elections to engage in signature 
comparison and verification. In Judge Ranjan's view, the 
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county board [*13]  of elections is required under this 
statutory provision to verify only the proof of the voter's 
identification by examining the voter's driver's license 
number, the last four digits of his or her social security 
number, or other specifically approved form of 
identification which is required by Section 2602(z.5) of 
the Election Code.10 Indeed, Judge Ranjan noted that 

10 This statutory section provides:

The words "proof of identification" shall mean:

(1) In the case of an elector who has a religious objection 
to being photographed, a valid-without-photo driver's 
license or a valid-without-photo identification card issued 
by the Department of Transportation.

(2) For an elector who appears to vote under section 
1210, a document that:

(i) shows the name of the individual to whom the 
document was issued and the name substantially 
conforms to the name of the individual as it appears 
in the district register;

(ii) shows a photograph of the individual to whom 
the document was issued;

(iii) includes an expiration date and is not expired, 
except:

(A) for a document issued by the Department of 
Transportation which is not more than twelve 
(12) months past the expiration date; or

(B) in the case of a document from an 
agency [*14]  of the Armed forces of the United 
States or their reserve components, including 
the Pennsylvania National Guard, establishing 
that the elector is a current member of or a 
veteran of the United States Armed Forces or 
National Guard which does not designate a 
specific date on which the document expires, 
but includes a designation that the expiration 
date is indefinite; and

(iv) was issued by one of the following:

(A) The United States Government.

(B) The Commonwealth of Pennsylvania.

(C) A municipality of this Commonwealth to an 
employee of that municipality.

(D) An accredited Pennsylvania public or 
private institution of higher learning.

(E) A Pennsylvania care facility.

(3) For a qualified absentee elector under section 1301 or 
a qualified mail-in elector under section 1301-D:

nowhere in Section 3146.8(g)(3) does the term 
"signature" appear. Trump, 2020 U.S. Dist. LEXIS 
188390, [WL] at *55.

Judge Ranjan found that, while 25 P.S. §§ 3146.6(a) 
and 3150.16(a) require a voter submitting an absentee 
or mail-in ballot to "fill out and sign the declaration" 
printed on the ballot return envelope, the county board's 
duty under these sections is merely to examine the 
declaration and determine if these requirements have 
been comported with. Critically, in his view, this 
language did not require that a county board inquire into 
the authenticity of the signature; rather, the county 
boards were required to determine only that a voter had 
supplied his signature in the declaration.

Judge Ranjan observed that, by contrast, other 
provisions of the Election Code such as those governing 
in-person voting, see 25 P.S. § 3050(a.3)(2), allow a 
vote to be challenged where a voter's signature on the 
voting certificate executed at the polls is deemed not to 
be authentic when compared to the signature recorded 
in the district register of voters. Likewise, other sections 
of the Election Code allow boards of elections to reject 
provisional ballots based on an election official's 
conclusion that the voter's signature on the ballot 
envelope [*16]  is not authentic, see 25 P.S. § 
3050(a.4)(5)(i)-(ii), and allow election officials to reject 
nominating petitions based on the official's conclusion 
that the signatures contained therein are not authentic, 
see 25 P.S. § 2936. From Judge Ranjan's perspective, 
these provisions of the Code demonstrated that the 
Pennsylvania General Assembly knew how to require 
signature verification when they so desired, and the fact 
they did not do so in Section 3146.8(g)(3) indicated that 

(i) in the case of an elector who has been issued a 
current and valid driver's license, the elector's 
driver's license number;

(ii) in the case of an elector who has not been 
issued a current and valid driver's license, the last 
four digits of the elector's Social Security number;

(iii) in the case of an elector who has a religious 
objection to being photographed, a copy of a 
document that satisfies paragraph (1); or

(iv) in the case of an elector who has not [*15]  been 
issued a current and valid driver's license or Social 
Security number, a copy of a document that satisfies 
paragraph (2).

25 P.S. § 2602(z.5) (footnotes omitted).
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signature verification was not a requirement for 
absentee or mail-in ballots.

Judge Ranjan also considered the effect of interpreting 
Section 3146.8(g)(3) to require signature comparison. In 
his view, doing so would create a risk that voters would 
be disenfranchised, given that mail-in and absentee 
ballots are kept securely stored until election day when 
the pre-canvassing process begins, and the Election 
Code contains no requirement that voters whose ballots 
are deemed inadequately verified be apprised of this 
fact. Thus, unlike in-person voters, mail-in or absentee 
voters are not provided any opportunity to cure 
perceived defects in a timely manner.11

In the instant matter, on October 4, 2020, just before 
Judge Ranjan issued his decision, Secretary Boockvar 
filed with this Court an application seeking [*17]  
invocation of our King's Bench authority, and seeking, 
inter alia, a declaration that, under the Election Code, 
county boards of elections are precluded from rejecting 
absentee or mail-in ballots at canvassing based upon 
signature comparisons, in accordance with her guidance 
to the county boards. Thereafter, the Secretary 
submitted a letter to our Court pursuant to Pa.R.A.P. 
2501 apprising us of Judge Ranjan's decision. In this 
letter, the Secretary noted that Judge Ranjan's opinion 
concluded that her guidance to the county boards of 
elections was "uniform and non-discriminatory" and 
"informs the counties of the current state of the law as it 
relates to signature comparison." Secretary's Letter to 
Supreme Court Prothonotary, 10/11/20, at 2 (quoting 
Trump, 2020 U.S. Dist. LEXIS 188390, [WL] at *61). 
Nevertheless, recognizing that our Court is the final 
word on the interpretation of Pennsylvania law, the 
Secretary maintained her request for our Court to grant 
King's Bench review. Id. ("[T]he district court's opinion, 
while timely and persuasive, is not authoritative. Only 
this Court can render the ultimate determination 
concerning Pennsylvania law.").

As indicated above, our Court granted the Secretary's 
application for invocation of our King's [*18]  Bench 
authority because we determined the Secretary 

11 Judge Ranjan additionally rejected Intervenors' claims that a 
lack of signature comparison requirements violated the 
guarantees of the United States Constitution to substantive 
due process and equal protection. Because the present issue 
which we have accepted for our King's Bench review concerns 
only a pure question of state law involving interpretation of our 
Commonwealth's Election Code, we need not discuss Judge 
Ranjan's resolution of those claims.

presented an issue of public importance that required 
our immediate intervention. See supra note 1. In our 
order granting review, we also granted the petitions to 
intervene of Donald J. Trump for President Inc., the 
Republican Party of Pennsylvania, the Republican 
National Committee, and the National Republican 
Congressional Committee ("Intervenors"). We denied 
the petitions for intervention of Elizabeth Radcliffe, a 
qualified elector, Bryan Cutler, Speaker of the 
Pennsylvania House of Representatives, Kerry 
Benninghoff, Majority Leader of the Pennsylvania House 
of Representatives, Joseph B. Scarnati III, Pennsylvania 
Senate President Pro Tempore, and Jake Corman, 
Senate Majority Leader. However, these parties were 
granted leave to file amicus briefs.12 We additionally 
granted leave for the Brennan Center for Justice, the 
Urban League of Pittsburgh, the Bucks, Chester, 
Montgomery and Philadelphia County Boards of 
Elections, and the Pennsylvania Alliance for Retired 
Persons to file amicus briefs.

II. Arguments of the Parties

The Secretary first highlights the fact that, when a voter 
applies for a mail-in ballot, [*19]  Sections 3150.12(a) 
and (b)(1)-(2) of the Election Code require the voter to 
fill out an application form listing his name, address, 
date of birth, voting district, and the length of time he 
has resided in the voting district.13 According to the 
Secretary, the paper version of that form also requires a 
voter to sign a declaration that he or she is eligible to 
vote in the election for which he is requesting a ballot.14 
Upon receipt of this application, a county board of 
elections confirms whether the applicant is qualified to 
receive a mail-in ballot under Section 3150.12b by 
verifying the proof of identification supplied with the 

12 After the filing deadline set in our order, Senate President 
Pro Tempore Scarnati and Senate Majority Leader Corman 
filed an application for leave to file an amicus brief nunc pro 
tunc, alleging that technical difficulties with our electronic filing 
system prevented timely filing their amicus brief. We grant the 
application.

13 The Secretary argues that absentee ballot application and 
approval procedures set forth in 25 P.S. §§ 3146.2 and 
3146.2b are similar and, hence, for the sake of convenience, 
discusses only the mail-in balloting provisions.

14 This form is available on the Secretary's website at 
https://www.votespa.com/Register-to-
Vote/Documents/PADOS_MailInApplication.pdf .
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application, such as the voter's drivers' license number 
or the last four digits of the voter's social security 
number, and the county board compares that 
information with the voter's permanent registration card. 
The Secretary contends that this comparison process is 
all that is required by the Election Code, and that there 
is no provision therein which requires county boards of 
elections to compare signatures for purposes of 
verification, which is why, the Secretary points out, the 
application can be completed and submitted 
electronically through a Commonwealth website.

Once this verification is completed, [*20]  the Secretary 
proffers that the Code requires the application be 
marked approved and a ballot issued. See 25 P.S. § 
3150.12b(a)(1). The Secretary emphasizes that the only 
permissible challenge to the ballot application under 
Section 3150.12b(a)(2) is that the applicant was not a 
qualified elector.

With regard to the pre-canvassing and canvassing 
procedures for absentee and mail-in ballots set forth in 
Section 3146.8 of the Election Code,15 the Secretary 
notes that the pre-canvassing process, which entails 
opening the ballot return envelopes, removing the 
ballots, and counting, computing and tallying them, can 
begin no earlier than 7:00 a.m. on election day. When 
the return envelope is opened during that process, 
according to the Secretary, the only examination which 
the county board may conduct under Section 
3146.8(g)(3) and 3146.2c(c)16 is to compare "the 

15 Section 3146.8, by its title, "Canvassing of official absentee 
ballots and mail-in ballots," and its plain terms, governs both 
the pre-canvassing and canvassing of absentee and mail-in 
ballots.

16 Section 3146.2c(c) provides:

Not less than five days preceding the election, the chief 
clerk shall prepare a list for each election district 
showing [*21]  the names and post office addresses of all 
voting residents thereof to whom official absentee or 
mail-in ballots shall have been issued. Each such list 
shall be prepared in duplicate, shall be headed "Persons 
in (give identity of election district) to whom absentee or 
mail-in ballots have been issued for the election of (date 
of election)," and shall be signed by him not less than 
four days preceding the election. He shall post the 
original of each such list in a conspicuous place in the 
office of the county election board and see that it is kept 
so posted until the close of the polls on election day. He 
shall cause the duplicate of each such list to be delivered 
to the judge of election in the election district in the same 

'information' on the envelope—i.e., the voter's name and 
address—with the names and addresses on the lists of 
approved absentee and mail-in voters." Secretary's 
Application for Extraordinary Relief, 10/04/20, at 19. The 
Secretary stresses that no other examination is 
permitted under the plain terms of the Code.

If the county board's examination determines [*22]  that 
the declaration is sufficient, and the voter's name and 
address appears in the lists of approved absentee and 
mail-in voters, then, according to the Secretary, the 
Code requires the ballots to be counted. 25 P.S. § 
3146.8(g)(3) and (4). The Secretary asserts that the 
only exception involves challenges to a voter's eligibility 
raised at the ballot application stage under Section 
3150.12b(a)(2).17 The Secretary contends that such 
challenges must be made by 5:00 p.m. on the Friday 
before election day and, thus, cannot be made during 
the pre-canvassing procedure (which does not begin 
until election day).

The Secretary argues that there is no provision of the 
Election Code which allows or requires the county 
boards of elections to entertain challenges "based on 
perceived signature mismatches," Secretary's 
Application for Extraordinary Relief, 10/04/20, at 20, or 
to reject absentee or mail-in ballots because of such an 
assessment. The Secretary notes that the General 
Assembly knows how to draft provisions requiring 
signature comparison, as it did for the in-person voting 
process governed by Section 3050(a.3)(2), which 
directs election officials to compare the signature of the 
voter signing the voter certificate at the polls with the 
district register, [*23]  and then to make the 
determination of whether the signature on the voter 
certificate is genuine. Moreover, unlike for in-person 
voting, there is no provision in the Code which requires 
a voter to be notified that his signature has been 

manner and at the same time as are provided in this act 
for the delivery of other election supplies, and it shall be 
the duty of such judge of election to post such duplicate 
list in a conspicuous place within the polling place of his 
district and see that it is kept so posted throughout the 
time that the polls are open. Upon written request, he 
shall furnish a copy of such list to any candidate or party 
county chairman.

25 P.S. § 3146.2c(c).

17 See also 25 P.S. § 3146.2b(b) and (c) (limiting challenges to 
approval of application for absentee ballots to the ground that 
the applicant was not a "qualified absentee elector" or a 
"qualified elector").
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challenged during the canvassing process; hence, a 
voter whose ballot is rejected during canvassing 
because of a perceived signature mismatch has no 
opportunity to respond to the challenge and have his 
ballot counted. In sum, the Secretary contends that 
requiring signature comparison during canvassing would 
improperly add a requirement to the Election Code 
which the legislature did not see fit to include.

Although the Secretary views the Election Code in this 
regard to be clear and unambiguous, she notes that, 
even if we were to find it to be ambiguous, we must still 
reject a signature comparison requirement, given that 
there are no standards or guidelines contained within 
the Code governing how an election official should 
perform such a comparison. In this vacuum, the 
Secretary asserts individual county boards will 
improvise "ad hoc" procedures, which would vary from 
county to county, creating a significant risk of error and 
uncertainty in the review [*24]  of ballots. Secretary's 
Application for Extraordinary Relief, 10/04/20, at 24. In 
the Secretary's view, this would constitute a denial of 
equal protection to voters whose ballots were 
challenged and rejected under such varying and 
imprecise standards. This process would also present 
an "unjustified risk of disenfranchisement," id. at 25, 
given that a voter's ballot could be rejected without any 
opportunity to be heard on the issue.

Intervenors respond that the Election Code's use of the 
term "shall" in Sections 3146.6(a) and 3150.16(a) with 
respect to the requirement that electors sign the 
declaration on the outside of the ballot return envelope, 
together with the Code's companion requirement that 
county boards examine the declaration and determine if 
it is "sufficient," mandates that county boards conduct 
signature verification. Intervenors Supplemental Brief at 
6. Intervenors develop that, "because a voter's 
noncompliance with the signature mandate 'renders the 
ballot invalid,' that mandate necessarily contemplates 
the 'enforcement mechanism' of county boards 
engaging in—and invalidating ballots during the pre-
canvass or canvass based upon—verification of the 
voter's signature." Id. Intervenors maintain that the 
"mandate" [*25]  established by these statutory 
provisions "authorizes and requires signature 
verification and invalidation of ballots based upon 
signature mismatch." Id. Additionally, Intervenors 
maintain that, because Section 3146.8(g)(3) requires a 
determination of whether a declaration is "sufficient," 
and establishes that a declaration will only be sufficient 
when signed by the elector, this "encompasses the 
enforcement mechanism of signature analysis and 

verification during the pre-canvass and canvass." Id. 
Further, Intervenors insist that objections can be made 
at canvassing to ballots revealing signature 
mismatches.

Although contending that these provisions of the 
Election Code are clear, Intervenors assert that 
principles of statutory construction also support their 
suggested interpretation. Specifically, Intervenors 
maintain that signature comparison is necessary to 
prevent fraud, and that prior decisions from lower courts 
of the Commonwealth have endorsed this practice to 
effectuate this purpose. See id. at 7-8 (citing Appeal of 
Orsatti, 143 Pa. Commw. 12, 598 A.2d 1341 (Pa. 
Cmwlth. 1991); In re Canvass of Absentee Ballots of 
Nov. 2, 1965, Gen. Election, 39 Pa. D. & C.2d 429 
(Montg. Cty. Common Pleas 1965); Fogleman Appeal, 
36 Pa. D. & C.2d 426 (Juniata Cty. Common Pleas 
1964); In re City of Wilkes-Barre Election Appeals, 44 
Pa. D. & C.2d 535 (Luzerne Cty. Common Pleas 1967)). 
Intervenors also suggest the fact that, when a ballot 
return envelope is scanned upon receipt by a county 
board of elections, the voter's registration [*26]  card, 
which includes his or her signature, as contained in the 
Commonwealth's "SURE" ("Statewide Uniform Registry 
of Electors") system appears on the election official's 
computer screen. Intervenors view this fact as indicating 
that even the Secretary believes signature verification is 
required.

Addressing the potential impacts of the competing 
interpretations, Intervenors suggest that the Secretary's 
interpretation implicates due process and equal 
protection concerns, given that voters who vote in 
person are subject to signature verification, whereas 
those who vote by mail-in or absentee ballots would not 
be. Intervenors contend we should avoid an 
interpretation of the Code that results in such potential 
constitutional violations.

Intervenors rebuff the practical difficulties of 
implementing a system of signature verification raised 
by the Secretary, asserting that Chester County has 
already promulgated and produced such a system.18 
Intervenors further dispute that voters could be 
disenfranchised without their knowledge based on 
enforcement of a signature comparison requirement. 
They point to the notice, hearing, and judicial review 
provisions in Section 3146.8(g)(5)-(7) for adjudicating 
ballot challenges, which [*27]  they contend would allow 

18 Notably, Chester County filed an amicus brief supporting the 
Secretary's position.
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a voter whose signature has been challenged during 
canvassing to have the challenge adjudicated and 
thereby preserve their right to vote.

III. Analysis

HN2[ ] As the issue on which we accepted King's 
Bench review is purely one of statutory interpretation, 
our standard of review is de novo, and our scope of 
review is plenary. Danganan v. Guardian Protective 
Services, 645 Pa. 181, 179 A.3d 9, 15 (Pa. 2018). In 
matters of statutory interpretation, our objective is to 
ascertain and effectuate the intent of the General 
Assembly. Id.; see also 1 Pa.C.S. § 1921(a). As we 
have so oft observed, "[t]he best indication of legislative 
intent is the plain language of the statute." Crown Castle 
NG East v. Pennsylvania Public Utility Commission, 234 
A.3d 665, 674 (Pa. 2020). In ascertaining the plain 
meaning of statutory language, we consider it in context 
and give words and phrases their "common and 
approved usage." Commonwealth by Shapiro v. Golden 
Gate National Senior Care, 648 Pa. 604, 194 A.3d 
1010, 1027-28 (Pa. 2017). When the words of a statute 
are free and clear of all ambiguity, they are the best 
indicator of legislative intent; hence, in such 
circumstances, "we cannot disregard the letter of the 
statute under the pretext of pursuing its spirit." Fletcher 
v. Pennsylvania Property & Casualty Insurance 
Guarantee Association, 603 Pa. 452, 985 A.2d 678, 684 
(Pa. 2009) (citing 1 Pa.C.S. § 1921(b)).

Turning to the text of the governing statutory provisions, 
Section 3146.8(g)(3) of the Election Code enumerates 
only three duties of the county boards of elections 
during the pre-canvassing and canvassing process:

(1) to "examine [*28]  the declaration on the 
envelope of each ballot not set aside under 
subsection (d) [requiring rejection of ballots for 
deceased voters] and shall compare the information 
thereon with that contained in the 'Registered 
Absentee and Mail-in Voters File,' the absentee 
voters' list and/or the 'Military Veterans and 
Emergency Civilians Absentee Voters File,' 
whichever is applicable";
(2) to verify "the proof of identification as required 
under this act," and
(3) to be "satisfied that the declaration is sufficient 
and the information contained in the 'Registered 
Absentee and Mail-in Voters File,' the absentee 
voters' list and/or the 'Military Veterans and 
Emergency Civilians Absentee Voters File' verifies 

his right to vote."
25 P.S. § 3146.8(g)(3).

If an absentee or mail-in ballot comports with these 
statutory requirements, and it has not been challenged 
under Section 3146.2b (providing for challenges to 
approval of absentee ballot application on the ground 
that the applicant was not a "qualified absentee elector," 
or a "qualified elector"), or Section 3150.12b (providing 
that the exclusive means for challenging a mail-in ballot 
application is "on the grounds that the applicant was not 
a qualified elector"),19 then Section 3146.8(g)(4) 
requires the ballot to be considered "verified" [*29]  and 
directs that it "shall be counted and included with the 
returns of the applicable election district." 25 P.S. § 
3146.8(g)(4)(a). The only exception is set forth in 
Section 3146.8(g)(4)(ii), which requires that, "[i]f any of 
the envelopes on which are printed, stamped or 
endorsed the words 'Official Election Ballot,' contain any 
text, mark or symbol which reveals the identity of the 
elector, the elector's political affiliation or the elector's 
candidate preference, the envelopes and the ballots 
contained therein shall be set aside and declared void." 
Id. § 3146.8(g)(4)(ii).

To assess the signature analysis question before us, we 
review in turn each of the three canvassing duties set 
forth above from Section 3146.8(g)(3). First, as noted, 
the county boards must examine the declaration on the 
ballot return envelope and then "compare the 
information thereon with that contained in the 
'Registered Absentee and Mail-in Voters File,' the 
absentee voters' list and/or the 'Military Veterans and 
Emergency Civilians Absentee Voters File." Id. § 
3146.8(g)(3).

Initially, we note that, with respect to the "Registered 
Absentee and Mail-in Voters File," it seems this file, 
previously utilized, is now a virtually empty relic. Prior to 
the recent Code amendments, subsection (a) of Section 
3146.2c specified that this file [*30]  was to contain 

19 As the Secretary has argued, the plain text of these 
provisions requires challenges to applications for mail-in ballot 
applications to be brought no later than 5:00 p.m. on the 
Friday before the election. 25 P.S. § 3150.12b(a)(2). Likewise, 
challenges to absentee ballot applications of registered voters, 
except for those permanently registered, must be brought by 
that same deadline. Id. § 3146.2b(c). Finally, challenges which 
are brought to a registered voter who is on the permanent 
registration list must be brought by the deadline for receipt of 
absentee ballots. Id. § 3146.2b(b). Hence, none of these 
challenges may be brought during the canvassing process.
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duplicate "voter's temporary registration cards."20 See 
id. § 3146.2c(a) (effective to Oct. 30, 2019). Indeed, the 
provision provided that these registration cards "shall 
constitute" the file, indicating the file had no other 
content. Id. Critically, however, with the passage of Act 
12, the legislature deleted subsection (a). Act 12, § 8 
(deleting 25 P.S. § 3146.2c(a)). Thus, while the 
canvassing provisions of 25 P.S. § 3146.8(g)(3) still 
require a voter's declaration to be compared against the 
file, that comparison would appear to be a meaningless 
exercise. The only informational remnant in the file, if it 
is still being maintained, is that set forth in Sections 
3146.2(h) and 3150.12(e), requiring a voter's absentee 
and mail-in ballot application number to be entered in 
the file. Manifestly, there is no present requirement that 
the file contain the type of signature information 
necessary to perform the signature comparison 
Intervenors contend is mandatory.

With respect to a comparison of the declaration against 
the absentee voters' list and the "Military Veterans and 
Emergency Civilians Absentee Voters File," as 
highlighted by the Secretary, see Secretary's Application 
for Extraordinary Relief, 10/04/20, at 19 n.14, the only 
lists against which such a comparison may be 
conducted are those which the county boards are 
required to keep under subsections (b) and (c) of 
Section 3146.2c. Those subsections provide:

(b) The county board of elections shall post in a 
conspicuous public place at its office a master list 
arranged in alphabetical order by election districts 
setting forth the name [*32]  and residence, and at 

20 This provision then provided, in full:

The county board of elections shall maintain at its office a 
file containing the duplicate absentee voter's temporary 
registration cards of every registered elector to whom an 
absentee ballot has been sent. Such duplicate absentee 
voter's temporary registration cards shall be filed by 
election districts and within [*31]  each election district in 
exact alphabetical order and indexed. The registration 
cards so filed shall constitute the Registered Absentee 
Voters File for the Primary or Election of (date of primary 
or election) and shall be kept on file for a period 
commencing the Tuesday prior to the day of the primary 
or election until the day following the primary or election 
or the day the county board of elections certifies the 
returns of the primary or election, whichever date is later. 
Such file shall be open to public inspection at all times 
subject to reasonable safeguards, rules and regulations.

25 P.S. § 3146.2c(a) (effective to Oct. 30, 2019).

primaries, the party enrollment, of (1) every military 
elector to whom an absentee ballot is being sent, 
each such name to be prefixed with an "M"; (2) 
every bedridden or hospitalized veteran outside the 
county of his residence who is not registered and to 
whom an absentee ballot is being sent, each such 
name to be prefixed with a "V"; and (3) every 
registered elector who has filed his application for 
an absentee ballot too late for the extraction of his 
original registration card and to whom a ballot is 
being sent and every qualified elector who has filed 
his application for an absentee ballot and is entitled, 
under provisions of the Permanent Registration 
Law as now or hereinafter enacted by the General 
Assembly, to absentee registration prior to or 
concurrently with the time of voting, each such 
name to be prefixed with a "C." This list shall be 
known as the Military, Veterans and Emergency 
Civilians Absentee Voters File for the Primary or 
Election of (date of primary or election) and shall be 
posted for a period commencing the Tuesday prior 
to the day of the primary or election until the day 
following the primary or election or the day on 
which the county [*33]  board of elections certifies 
the returns of the primary or election, whichever 
date is later. Such file shall be open to public 
inspection at all times subject to reasonable 
safeguards, rules and regulations. This posted list 
shall not contain any military address or reference 
to any military organization. Upon written request, 
the county board shall furnish a copy of such list to 
any candidate or party county chairman.

(c) Not less than five days preceding the election, 
the chief clerk shall prepare a list for each election 
district showing the names and post office 
addresses of all voting residents thereof to whom 
official absentee or mail-in ballots shall have been 
issued. Each such list shall be prepared in 
duplicate, shall be headed "Persons in (give identity 
of election district) to whom absentee or mail-in 
ballots have been issued for the election of (date of 
election)," and shall be signed by him not less than 
four days preceding the election. He shall post the 
original of each such list in a conspicuous place in 
the office of the county election board and see that 
it is kept so posted until the close of the polls on 
election day. He shall cause the duplicate of each 
such list [*34]  to be delivered to the judge of 
election in the election district in the same manner 
and at the same time as are provided in this act for 
the delivery of other election supplies, and it shall 
be the duty of such judge of election to post such 
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duplicate list in a conspicuous place within the 
polling place of his district and see that it is kept so 
posted throughout the time that the polls are open. 
Upon written request, he shall furnish a copy of 
such list to any candidate or party county chairman.

25 P.S. § 3146.2c(b) and (c).

Notably, the only information required to be kept in 
these lists is, as the Secretary highlights, the names and 
addresses of registered voters, and, in the case of 
voters serving in the military, even their addresses need 
not be disclosed. Consequently, in comparing a 
declaration against these lists, a county board may 
determine only whether the name and address 
information the voter has listed on the ballot envelope 
matches.21 There is no signature information in these 
lists for county election officials to compare against a 
voter's signature on his declaration; therefore, pursuant 
to the plain language of the Election Code, these lists 
cannot facilitate the signature comparison 
Intervenors [*35]  maintain is required.

HN3[ ] Next, in canvassing the ballots under Section 
3146.8(g)(3), the county boards must verify "the proof of 
identification as required under this act." As indicated 
above, see supra note 9, Section 2602(z.5)(3)(i)-(iv) of 
the Election Code enumerates the various types of 
identification which a voter may utilize in completing a 
ballot application. Consequently, we conclude the 
county board's duty in this regard is to check the 
identification listed on the voter's mail-in or absentee 
ballot to see if it is of the type permitted by the Election 
Code, and to verify that it is valid. This duty does not, 
however, require or authorize county boards to go 
further and compare the signature on the voter's mail-in 
or absentee ballot to ensure that it is the same as that 
which appears on the form of identification the voter has 
listed on the application. Hence, this unambiguous 
provision likewise does not permit or require signature 
comparison.

HN4[ ] Finally, a county board is required to determine 
if the ballot declaration is "sufficient." 25 P.S. § 
3146.8(g)(3). The requirements for a ballot declaration 
are set forth in Section 3146.6(a) (absentee ballots) and 
Section 3150.16(a) (mail-in ballots). Both sections 
require that the elector "fill out, date and sign the 
declaration." Id. §§ 3146.6(a), [*36]  3150.16(a). Thus, in 

21 This comparison process operates to eliminate ballots of 
voters who have provided a different name entirely than that 
which appears on these lists.

determining whether the declaration is "sufficient" for a 
mail-in or absentee ballot at canvassing, the county 
board is required to ascertain whether the declaration 
on the return envelope has been filled out, dated, and 
signed. This is the extent of the board's obligation in this 
regard. In assessing a declaration's sufficiency, there is 
nothing in this language which allows or compels a 
county board to compare signatures. Accordingly, we 
decline to read a signature comparison requirement into 
the plain and unambiguous language of the Election 
Code, as Intervenors urge us to do, inasmuch as the 
General Assembly has chosen not to include such a 
requirement at canvassing.

Even if there were any ambiguity with respect to these 
provisions, we observe that the General Assembly has 
been explicit whenever it has desired to require election 
officials to undertake an inquiry into the authenticity of a 
voter's signature. See, e.g., 25 P.S. § 3050(a.3)(2) 
(governing procedures for in-person voting at polling 
places and requiring an "election officer" to "compare 
the elector's signature on his voter's certificate with his 
signature in the district register," and based "upon such 
comparison . . . if the signature [*37]  on the voter's 
certificate, as compared with the signature as recorded 
in the district register, shall not be deemed authentic by 
any of the election officers, such elector shall not be 
denied the right to vote for that reason, but shall be 
considered challenged as to identity," and requiring the 
voter to execute an affidavit and provide proof of his 
identity in order to vote (emphasis added)); id. § 
3050(a.4)(5)(i) ("Except as provided in subclause (ii), if it 
is determined that [an individual who attempts to cast an 
in-person ballot at a polling place, but whose name did 
not appear on the district register of eligible voters] was 
registered and entitled to vote at the election district 
where the ballot was cast, the county board of elections 
shall compare the signature on the provisional ballot 
envelope with the signature on the elector's registration 
form and, if the signatures are determined to be 
genuine, shall count the ballot if the county board of 
elections confirms that the individual did not cast any 
other ballot, including an absentee ballot, in the 
election." (emphasis added)).

In this regard, we note that, when the Election Code 
was first promulgated by the General Assembly in 1937, 
it [*38]  contained explicit signature comparison 
requirements for canvassing certain absentee ballots. 
See Act of June 3, 1937, P.L. 1333, No. 320. Article XIII 
of that law, a precursor of the current mail-in ballot 
procedures, provided certain military service members 
the right to use mail-in ballots, referred to as "Detached 
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Soldier's Ballots." Similar to today's mail-in ballots, the 
service member was required to complete an affidavit 
on an outer envelope, along with the jurat of his 
witnessing officer, and then place his completed ballot 
inside that outer envelope. Id. § 1329. In canvassing 
such ballots, the county boards were instructed to "open 
such registered letter and after examining the affidavit 
and jurat, [to] compare the signature of such absent 
voter with his signature upon any register or other 
record in their possession. If the county board is 
satisfied that the signatures correspond and that the 
affidavit and jurat are sufficient, they shall announce the 
name of the elector and shall give any person present 
an opportunity to challenge the same . . . ." Id. § 1330 
(emphasis added). Absent any challenge, such ballots 
were counted. Notably, in 1945, this signature 
comparison language was [*39]  removed from the 
Code.22

We draw two inferences from this early history. First, the 
legislature understands how to craft language requiring 
signature comparisons at canvassing when it chooses 
to do so, as it did in 1937. Second, in the 1937 Code, 
the legislature drew a clear distinction between 
assessing the sufficiency of the ballot affidavit (and 
jurat) and a comparison of the ballot signature. The 
legislature having subsequently stripped out the 
signature comparison language from the Code, we 
ought not to construe, as Intervenors suggest, the 
remaining sufficiency determination as incorporating a 
signature comparison.

Our conclusion that Section 3146.8(g)(3) of the Election 
Code does not impose a duty on county boards to 
compare signatures is also consistent with the recent 
evolution of the Election Code, wherein the legislature 
expanded the allowances for voting by mail. Notably, at 
the same time it liberalized voting by mail, the 
legislature first restricted, and then eliminated, the ability 

22 Act of March 9, 1945, P.L. 29, No. 17, §§ 9-10. Thereafter, 
as set forth in the 1945 amendment, the county board was 
required to maintain a "Military File" containing the names and 
addresses of service members sent absentee ballots, id. § 10 
(reenacting Section 1305 of Act of 1937), something akin to 
the "Military Veterans and Emergency Civilians Absentee 
Voters File" in the present Election Code. Also, like the current 
Code, at canvassing, the board was required to review only 
the ballot affidavit (and jurat) to determine "[i]f the board is 
satisfied that the affidavit and jurat are sufficient and that the 
elector has qualified." Id. § 10 (reenacting Section 1307 of Act 
of 1937). Thus, signature comparison was no longer part of 
the county board's canvassing obligations.

of third-parties to challenge ballots at canvassing.

Prior to the recent Code amendments, absentee ballots 
were the only permissible form of voting by mail. At that 
time, at canvassing, after a county board [*40]  was 
satisfied that the declaration on an absentee ballot was 
sufficient, the Code provided that the board "shall 
announce the name of the elector and shall give any 
candidate representative or party representative present 
an opportunity to challenge any absentee elector" on 
specified grounds. See 25 P.S. § 3146.8(g)(3) (effective 
Nov. 9, 2006 to Mar. 13, 2012).23 There were three 
permissible grounds for challenge: that the absentee 
elector was not a qualified elector; that the absentee 
elector, despite alleging otherwise, was present in his 
municipality of residence on election day; or that the 
absentee elector, despite alleging otherwise, was in fact 
able to appear at the polling place on election day. Id.

However, when the legislature first allowed for no-
excuse mail-in voting in 2019, the legislature 
simultaneously reduced the bases on which canvassing 
challenges could be made by eliminating the present-in-
his-municipality objection (albeit while allowing the 
remaining challenges to be asserted against mail-in 
ballots). See Act 77, § 7 (amending 25 P.S. § 
3146.8(g)(3)). Then, in 2020, the legislature eliminated 
time-of-canvassing challenges entirely from Section 
3146.8(g)(3). See Act 12, § 11 (amending 25 P.S. § 
3146.8(g)(3) to eliminate the challenging grounds and 
procedures, [*41]  and amending Section 3146.8(g)(2) 
to eliminate the proviso that "Representatives shall be 
permitted to challenge any absentee elector or mail-in 
elector in accordance with the provisions of paragraph 
(3)"). HN5[ ] Accordingly, the Election Code presently 
provides no mechanism for time-of-canvassing 
challenges by candidate or party representatives. See 
25 P.S. § 3146.8(g)(4) ("All absentee ballots which have 
not been challenged under section 1302.2(c) [pertaining 
to absentee ballot applications] and all mail-in ballots 
which have not been challenged under section 1302.2-
D(a)(2) [pertaining to mail-in ballot applications] and that 
have been verified under paragraph (3) shall be counted 
and included with the returns of the applicable election 
district . . . .").24 Moreover, as is plain from the above 

23 A similar procedure was provided to allow poll watchers to 
challenge ballots. 25 P.S. § 3146.8(e) (effective Nov. 9, 2006 
to Mar. 13, 2012). However, this procedure was deleted in its 
entirety in 2019. See Act 77, § 7 (deleting 25 P.S. § 
3146.8(e)).

24 Admittedly, there are some vestiges remaining in the 
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account, at no time did the Code provide for challenges 
to ballot signatures.25

Presumably, in expanding voting by mail, the legislature 
sought to streamline the process for canvassing such 
ballots, perhaps to avoid undermining the expansion 
effort by eliminating the prospect that voters — including 
a potentially large number of new mail-in voters — 
would be brought before the board or the courts to 
answer third-party challenges. Regardless, 
Intervenors [*42]  would have us interpret the Election 
Code, which now does not provide for time-of-
canvassing ballot challenges, and which never allowed 
for signature challenges, as both requiring signature 
comparisons at canvassing, and allowing for challenges 
on that basis. We reject this invitation.

HN6[ ] It is a well established principle of statutory 
interpretation that that we "may not supply omissions in 
the statute when it appears that the matter may have 
been intentionally omitted." Sivick v. State Ethics 
Commission, 2020 Pa. LEXIS 5160, 2020 WL 5823822, 
at *10 (Pa. Oct. 1, 2020). It is not our role under our 
tripartite system of governance to engage in judicial 
legislation and to rewrite a statute in order to supply 
terms which are not present therein, and we will not do 
so in this instance.

IV. Conclusion

HN7[ ] For all of the aforementioned reasons, we grant 
the Secretary's petition for declarative relief, and hold 
that county boards of elections are prohibited from 
rejecting absentee or mail-in ballots based on signature 
comparison conducted by county election officials or 
employees, or as the result of third-party challenges 
based on signature analysis and comparisons.

Election Code of the prior, now eliminated, system for time-of-
canvassing ballot challenges. See, e.g., 25 P.S. § 3146.8(f) 
(requiring a $10 deposit for each challenge to an absentee or 
mail-in ballot application or ballot); id. § 1308(g)(5) (discussing 
procedures for handling "[b]allots received whose applications 
have been challenged and ballots which have been 
challenged" (emphasis added)). Now untethered to a 
procedure for asserting time-of-canvassing challenges in 
Section 3146.8(g)(3), however, we view the references to 
ballots in these provisions to be the overlooked remnants of a 
prior, now eliminated, process.

25 For this reason, we reject Intervenors' contention that the 
notice, hearing, and judicial review provisions in Section 
3146.8(g)(5)-(7) pertain to adjudicating signature challenges.

Chief Justice Saylor and Justices Baer, Donohue, 
Dougherty and Wecht join the opinion.

Justice Mundy concurs in the result.

End of Document
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disclosure of such information by a party which is 
otherwise authorized, under applicable State law, to 
make such disclosure.

Counsel: John C. Conti, for appellant.

Elizabeth L. Jenkins, Pittsburgh, for Leadbitter, J. and 
T., appellees.

Judges: BEFORE: BENDER, P.J.E., DUBOW, J., and 
FORD ELLIOTT, P.J.E. OPINION BY DUBOW, J.

Opinion by: DUBOW

Opinion

 [*293]  OPINION BY DUBOW, J.:

Appellant, St. Clair Hospital, appeals from the 
September 17, 2018 Order granting Appellees', James 
E. and Tammy M. Leadbitter's, Motion to Compel and 
directing Appellant to produce the unredacted 
credentialing file of defendant, Carmen Petraglia, M.D. 
After careful review, we affirm.

The relevant facts and procedural history are as follows. 
On June 24, 2014, Dr. Carmen Petraglia, a physician in 
private practice, applied for an appointment to the 
medical staff at St. Clair Hospital. On July 28, 2014, Dr. 
Petraglia applied for orthopedic surgery clinical 
privileges at St. Clair Hospital. In considering Dr. 
Petraglia's applications, the hospital's credentialing 
committee reviewed numerous documents, including the 
following, which are at issue in this appeal:

1. Professional opinions relating to Dr. Petraglia's 
competence;

2. Professional Peer Review Reference and 
Competency Evaluation, which contains 
evaluations of Dr. Petraglia's performance and [**2]  
prepared by other physicians;
3. Ongoing Professional Practice Evaluation of St. 

Clair Hospital Summary Report, which contains 
performance-related data that St. Clair Hospital 
compiled; and

 [*294]  4. Responses to St. Clair inquiries to the 
National Practitioner Data Bank ("NPDB").1

The credentialing committee recommended that St. 
Clair Hospital grant clinical privileges to Dr. Petraglia in 
the Department of Surgery, Section of Orthopedic 
Surgery.2 On September 8, 2014, Dr. Petraglia 
accepted the appointment.

On November 13, 2014, Dr. Petraglia examined 
Appellee James Leadbitter at Dr. Petraglia's medical 
office and recommended spinal surgery. On January 14, 
and January 15, 2015, Dr. Petraglia performed two 
spinal surgeries on Mr. Leadbitter at St. Clair Hospital. 
Following the surgeries, Mr. Leadbitter suffered a series 
of strokes, resulting in permanent brain damage, cortical 
blindness, motor weakness, and impairment of his 
extremities, which Appellees alleged the negligence of 
St. Clair Hospital and the other defendants caused.

On January 11, 2017, [**3]  Appellees filed an Amended 

1 The NPDB is a "web-based repository of reports containing 
information on medical malpractice payments and certain 
adverse actions related to health care practitioners, providers, 
and suppliers." About US, National Practitioner Data Bank, 
https://www.npdb.hrsa.gov/topNavigation/aboutUs.jsp (last 
visited February 4, 2020). Congress established the NPDB as 
a "tool that prevents practitioners from moving state to state 
without disclosure of discovery of previous damaging 
performance." Id.

2 "Credentialing is the process by which insurance networks, 
healthcare organizations, and hospitals obtain and evaluate 
documentation regarding a medical provider's education, 
training, work history, licensure, regulatory compliance record, 
and malpractice history before allowing that provider to 
participate in a network or treat patients at a hospital or 
medical facility." The Importance of Medical Professional 
Credentialing, verywellhealth, 
https://www.verywellhealth.com/importance-of-professional-
credentialing-2317550 (last visited February 4, 2020). "The 
companion piece to credentialing is 'privileging,' which is the 
process of authorizing a licensed or certified healthcare 
practitioner's specific scope of patient care services. 
Privileging is performed in conjunction with an evaluation of an 
individual's clinical qualifications and/or performance." 
Credentialing and Privileging: Medical Protective Clinical Risk 
Management Department, Medical Protective, 
https://www.medpro.com/documents/10502/359074/Credential
ing+and+Privileging.pdf (last visited February 4, 2020).
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Complaint raising claims of negligence and loss of 
consortium against all defendants, including St. Clair 
Hospital, and vicarious liability and corporate negligence 
against St. Clair Hospital.3 That same day, Appellees 
also filed a separate negligence action against Dr. 
Petraglia and South Hills Orthopaedic Surgery 
Associates, P.C. On January 27, 2017, the trial court 
consolidated the two actions.

On March 22, 2017, Appellees served upon St. Clair 
Hospital a First Set of Interrogatories and Request for 
Production of Documents seeking, inter alia, "the 
complete credentialing and/or privileging file for [] 
Petraglia." Motion to Compel, 8/29/19,4 at ¶¶ 4-5. St. 
Clair Hospital responded to Appellees' Request for 
Production of Documents by producing only those 
documents that it determined were discoverable 
portions of Dr. Petraglia's credentialing file and 
removing or redacting portions it claimed were 
privileged.

Following an additional request for production of 
documents,5 St. Clair Hospital  [*295]  produced another 
tranche of documents. St. Clair Hospital continued to 
assert, however, that some portions of Dr. Petraglia's 
credentialing file were privileged and, thus, refused [**4]  
to produce the file in full.

On August 29, 2018, Appellees filed a Motion to Compel 
production of Dr. Petraglia's unredacted credentialing 
file, in which it asserted that, pursuant to the 
Pennsylvania Supreme Court's decision in Reginelli v. 
Boggs, 645 Pa. 470, 181 A.3d 293 (Pa. 2018), they 
were entitled to the complete, unredacted file. On 
September 10, 2017, St. Clair Hospital filed a response 
to the Motion, claiming that the Peer Review Protection 
Act ("PRPA"), 63 P.S. § 425.1, et seq., and the 
Healthcare Quality Improvement Act ("HQIA"), 42 
U.S.C. § 11101, et seq., shielded them from producing 
the requested documents.

3 On January 27, 2017, St. Clair Hospital and the co-
defendants filed a Complaint to Join Dr. Petraglia and South 
Hills Orthopaedic Surgery Associates, P.C. as additional 
defendants.

4 The trial court docketed the Motion to Compel on September 
18, 2018.

5 Appellees requested supplemental discovery responses from 
St. Clair Hospital following the Pennsylvania Supreme Court's 
decision in Reginelli v. Boggs, 645 Pa. 470, 181 A.3d 293 
(Pa. 2018), which we discuss infra.

On September 13, 2018, the trial court held a hearing 
on Appellees' Motion after which, relying exclusively on 
Reginelli, supra, it granted the Motion to Compel and 
ordered St. Clair Hospital to produce Dr. Petraglia's 
unredacted credentialing file. This timely appeal 
followed.6 Both Appellant and the trial court have 
complied with Pa.R.A.P. 1925.

St. Clair Hospital raises the following two issues on 
appeal:

1. Whether the [t]rial [c]ourt erred and/or abused its 
discretion in granting [Appellees'] Motion to Compel 
and compelling production of professional opinions 
and performance evaluations relating to [] 
Petraglia's competence and an Ongoing 
Professional Practice Evaluation of [Appellant], 
which [**5]  are protected from disclosure pursuant 
to the [PRPA]?

2. Whether the [t]rial [c]ourt erred and/or abused its 
discretion in granting [Appellees'] Motion to Compel 
and compelling production of responses to 
statutorily-required inquiries of the National 
Practitioner Data Bank on the part of [Appellant] 
which are protected from disclosure by federal law, 
42 U.S.C. § 11137(b)(1) and 45 C.F.R. § 60.20(a)?

Appellant's Brief at 5.

In its first issue, St. Clair Hospital argues that the trial 
court erred in not finding that PRPA protected the 
disclosure of the professional opinions and performance 
evaluations of Dr. Petraglia that the credentialing 
committee obtained from other physicians and reviewed 
before granting hospital privileges to Dr. Petraglia. St. 
Clair Hospital argues that because these are peer 
review documents, PRPA precludes their disclosure.

6 "[M]ost discovery orders are deemed interlocutory and not 
immediately appealable because they do not dispose of the 
litigation." Veloric v. Doe, 2015 PA Super 194, 123 A.3d 781, 
784 (Pa. Super. 2015) (quotation marks and citation omitted). 
Nevertheless, "[a]n appeal may be taken as of right from a 
collateral order of [a] . . . lower court." Pa.R.A.P. 313(a). "A 
collateral order is an order separable from and collateral to the 
main cause of action where the right involved is too important 
to be denied review and the question presented is such that if 
review is postponed until final judgment in the case, the claim 
will be irreparably lost." Pa.R.A.P. 313(b). "When a party is 
ordered to produce materials purportedly subject to a privilege, 
we have jurisdiction under Pa.R.A.P. 313 . . . ." Yocabet v. 
UPMC Presbyterian, 2015 PA Super 132, 119 A.3d 1012, 
1016 n.1 (Pa. Super. 2015) (citation omitted).
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In order to evaluate the argument of St. Clair Hospital, 
we must analyze the language of PRPA. We start with 
general principles of statutory construction.  [*296]  
HN1[ ] "Where the issue is the proper interpretation of 
a statute, it poses a question of law; thus, our standard 
of review is de novo, and the scope of our review is 
plenary." Yocabet v. UPMC Presbyterian, 2015 PA 
Super 132, 119 A.3d. 1012, 1019 (Pa. Super. 2015) 
(quotation marks and citations omitted). We also note 
that the [**6]  HN2[ ] courts generally disfavor 
evidentiary privileges. Reginelli, 181 A.3d at 300.

We now turn to the language of PRPA and begin by 
considering its definition of "peer review." PRPA defines 
"peer review" as "the procedure for evaluation by 
professional health care providers of the quality and 
efficiency of services ordered or performed by other 
professional health care providers . . . ." Id. (citing 63 
P.S. § 425.2). In this case, St. Clair Hospital seeks to 
use the PRPA privilege to prevent disclosure of 
professional evaluations that its credentialing committee 
considered before granting Dr. Petraglia surgery 
privileges at St. Clair Hospital. We find that since 
"professional health care providers"—other physicians—
prepared those documents and the documents 
evaluated the "quality and efficiency of services ordered 
or performed" by Dr. Petraglia, the documents meet the 
statutory definition of "peer review" documents. The 
analysis, however, does not end there. We must also 
analyze PRPA in light of the Supreme Court's holding in 
Reginelli.

The Supreme Court in Reginelli interpreted the 
application of the privilege that PRPA sets forth in terms 
of, inter alia, the entity that holds the peer review 
documents. Reginelli, 181 A.3d at 305. In particular, the 
Supreme [**7]  Court concluded that HN3[ ] the 
evidentiary privilege only applies to the peer review 
documents of a "review committee" and not to the 
documents of a "review organization." Id. at 305-06 
(emphasis added).

HN4[ ] The Supreme Court interpreted PRPA as 
creating two distinct categories of entities: a "review 
committee" and a "review organization." Id. at 305. 
According to the Reginelli Court, PRPA defines a 
"review committee" as "any committee engaging in peer 
review" and a "review organization" as "any hospital 
Board, committee or individual reviewing the 
professional qualifications or activities of its medical 
staff or applicants for admission thereto." Id.

Applying this statutory interpretation to the facts of 

Reginelli, the Supreme Court focused on the fact that 
the peer review documents at issue were part of a file 
created and maintained by an "individual." The Supreme 
Court concluded that since it was an "individual" who 
reviewed the documents, and PRPA includes 
"individuals" in its definition of a "review organization," 
the PRPA privilege did not apply to those professional 
evaluations. Reginelli, 181 A.3d at 306. Similarly, this 
Court recently held that based on Reginelli, PRPA does 
not shield from disclosure evaluations that a 
credentialing [**8]  committee generates. Estate of 
Krappa v. Lyons, 2019 PA Super 168, 211 A.3d 869, 
875 (Pa. Super. 2019).

Turning to the facts of this case and the peer review 
documents in question, we are constrained to follow the 
holdings of Reginelli and Krappa. Reginelli requires 
that, to determine the applicability of the PRPA privilege, 
we must consider whether a "review organization" or a 
"review committee" reviewed the professional 
evaluations of Dr. Petraglia. Since St. Clair Hospital's 
credentialing committee is a committee that reviewed 
the professional qualifications and activities of Dr. 
Petraglia following his application for hospital privileges 
at St. Clair Hospital, the credentialing committee is a 
review "organization." Therefore, the PRPA privilege 
does not apply to the documents that the credentialing 
committee reviewed.

 [*297]  HN5[ ] We also note that the Supreme Court 
concluded in a footnote that credentialing review is not 
"entitled to protection from disclosure under PRPA's 
evidentiary privilege." Reginelli, 181 A.3d at 306 n.13. 
The Supreme Court based this conclusion on its 
observation that "[r]eview of a physician's credentials for 
purposes of membership (or continued membership) on 
a hospital's medical staff is markedly different from 
reviewing the 'quality and efficiency of service ordered 
or performed' [**9]  by a physician when treating 
patients." Id. at 305. Although the professional 
evaluations of Dr. Petraglia reviewed by the 
credentialing committee are different from the type of 
documents that the Supreme Court considered in 
Reginelli, the Supreme Court's analysis still requires us 
to focus on the type of organization that is reviewing the 
professional evaluations, not whether the documents 
meet the definition of "peer review" documents.7

7 In light of the fact that the Supreme Court assumed that 
documents in a credentialing file are not peer review 
documents and in this case, the documents at issue are peer 
review documents, it would be helpful for the Supreme Court 
to grant allocator and address this issue directly.
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We share the observation of the Dissent in Reginelli 
that the Majority's distinction between a review 
"organization" and review "committee" will result in the 
"same chilling effect upon free and frank discussions 
aimed to ensure and improve an appropriate quality of 
care that PRPA strives to vitiate." Reginelli, 181 A.3d at 
315 (Wecht, J., dissenting). This chilling effect will also 
occur when a credentialing committee is reviewing 
whether it should grant hospital privileges to a physician 
with no relationship to the hospital. It is crucial that a 
committee considering whether to authorize a physician 
to practice at its hospital has the opportunity to obtain 
candid and accurate evaluations of the physician before 
the physician practices at its hospital. The privilege 
PRPA provides is [**10]  an important step to encourage 
other physicians to provide to hospitals accurate 
assessments of the performance of their peers.8

In its second issue, Appellant claims that the trial court 
improperly compelled it to produce the NPDB query 
responses. Appellant's Brief at 43-47. Appellant asserts 
that the HQIA protects query responses from disclosure. 
Id.

HN6[ ] The HQIA requires hospitals to report 
information to the NPDB, and to request information 
from the NPDB when a physician applies for privileges 
at that hospital and every two years thereafter. 
Jacksonian v. Temple Univ. Health Sys. Found'n, 
2004 PA Super 450, 862 A.2d 1275, 1278 (Pa. Super. 
2004) (citing 42 U.S.C. §§ 11133, 11135). Thus, the 
purpose for which the NPDB provides the information to 
hospitals, and the purpose for which the information is 
used, is credentialing.

HN7[ ] The HQIA protects as confidential information 
reported pursuant to the Act. 42 U.S.C. § 11137(b)(1). 
The Act also provides, however, that "[n]othing in this 
subsection shall prevent the disclosure of such 
information by a party which is otherwise authorized, 
under applicable State law, to make such disclosure." 
Id. See also 45 C.F.R. § 60.20(a) ("Information reported 
to the NPDB is considered confidential[,]"  [*298]  
however, "nothing in this section will prevent the 

8 We note that St. Clair Hospital argues that the holding in 
Reginelli that a credentialing committee is a "review 
organization" is dicta because the medical provider in 
Reginelli was claiming the privilege for peer review 
documents in a file of an individual, not a credentialing 
committee. Even if the language in Reginelli is dicta, we are 
still bound by the Supreme Court's interpretation of PRPA that 
the privilege does not apply to a "review organization."

disclosure of information by a party . [**11]  . . where 
disclosure is otherwise authorized under applicable 
state or Federal law.").

As discussed supra, Pennsylvania law does not protect 
the professional evaluations of Dr. Petraglia in the file of 
the credentialing committee. Since the confidentiality 
provisions of HQIA follow state law, HQIA does not 
preclude the production of the evaluations of Dr. 
Petraglia.

Order affirmed.

Judgment Entered.

Date: 2/12/2020

End of Document

229 A.3d 292, *297; 2020 Pa. Super. LEXIS 116, **9

146

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5Y69-28G1-JP9P-G449-00000-00&context=&link=clscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DXC-G430-0039-4153-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DXC-G430-0039-4153-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DXC-G430-0039-4153-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0732-D6RV-H0G6-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0732-D6RV-H0G8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5Y69-28G1-JP9P-G449-00000-00&context=&link=clscc7
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0732-D6RV-H0GB-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-NVG1-DYB7-W3D3-00000-00&context=


Virginia McMichael

   Neutral
As of: November 12, 2020 6:53 PM Z

Maas v. UPMC Presbyterian Shadyside

Supreme Court of Pennsylvania

October 16, 2019, Argued; July 21, 2020, Decided

No. 7 WAP 2019

Reporter
234 A.3d 427 *; 2020 Pa. LEXIS 3812 **

LAURA L. MAAS, ADMINISTRATRIX OF THE ESTATE 
OF LISA CHRISTINE MAAS, DECEASED, Appellee v. 
UPMC PRESBYTERIAN SHADYSIDE D/B/A 
WESTERN PSYCHIATRIC INSTITUTE AND CLINIC; 
WESTERN PSYCHIATRIC INSTITUTE & CLINIC; 
MICHELLE BARWELL, M.D.; AND WESTERN 
PSYCHIATRIC INSTITUTE & CLINIC ADULT 
COMMUNITY TREATMENT TEAM, Appellants

Prior History:  [**1] Appeal from the Order of the 
Superior Court entered June 29, 2018 at No. 185 WDA 
2017, affirming the Order of the Court of Common Pleas 
of Allegheny County entered November 9, 2016 at No. 
GD-09-18900.

Maas v. UPMC Presbyterian Shadyside, 2018 PA Super 
195, 192 A.3d 1139, 2018 Pa. Super. LEXIS 752 (Pa. 
Super. Ct., June 29, 2018)

Core Terms

neighbor, patient, floor, homicidal, ideations, targets, 
therapist, kill, neighborhood, amorphous, violence, 
unidentified, offender, Psychiatric, next-door, segment, 
dissemination, interacted, murdered, violent, 
cacophony, unnamed, urban, door

Case Summary

Overview
HOLDINGS: [1]-The trial court did not err when it denied 

appellants' motion for summary judgment in a wrongful 
death litigation because the legal principles set forth in 
Emerich indicated appellants had a duty to warn readily 
identifiable victims when a specific threat was made, 
and the present record supported a finding that the 
decedent, who was a neighbor who resided on the 
same floor of the apartment building as the mental 
health patient, was just such a readily identifiable victim. 
It could not have reasonably been said that when the 
patient threatened to kill a "neighbor," he was uttering 
an ambiguous threat against an amorphous group of the 
public at large, residing in a section of the city generally, 
rather than one of his neighbors residing in the 
apartment building.

Outcome
Order affirmed.

LexisNexis® Headnotes

Civil Procedure > Judgments > Summary 
Judgment > Entitlement as Matter of Law

HN1[ ]  Summary Judgment, Entitlement as Matter 
of Law

Summary judgment is appropriate in cases where there 
are no genuine issues of material fact and the moving 
party is entitled to judgment as a matter of law. When 
considering a motion for summary judgment, the trial 
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court must take all facts of record and reasonable 
inferences therefrom in a light most favorable to the 
non-moving party and must resolve all doubts as to the 
existence of a genuine issue of material fact against the 
moving party.

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Torts > Negligence > Elements > Breach of Duty

Torts > Negligence > Elements > Duty

HN2[ ]  Standards of Review, De Novo Review

The existence of a duty is a question of law, while the 
issue of whether the defendant breached that duty is 
generally for the fact-finder. The nature of the duty owed 
to someone, if any, is a legal question over which an 
appellate court's standard of review is de novo, and the 
scope of review is plenary.

Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers

HN3[ ]  Types of Special Relationships, Healthcare 
Providers

In Pennsylvania, based upon the special relationship 
between a mental health professional and his patient, 
when the patient has communicated to the professional 
a specific and immediate threat of serious bodily injury 
against a specifically identified or readily identifiable 
third party and when the professional, determines, or 
should determine under the standards of the mental 
health profession, that his patient presents a serious 
danger of violence to the third party, then the 
professional bears a duty to exercise reasonable care to 
protect by warning the third party against such danger.

Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers

HN4[ ]  Types of Special Relationships, Healthcare 
Providers

There is a general common-law rule stating there is no 
duty to control the conduct of a third party to protect 
another from harm. The Supreme Court of Pennsylvania 

in Emerich recognized an exception to that rule: where a 
defendant stands in some special relationship with 
either the person whose conduct needs to be controlled 
or in a relationship with the intended victim of the 
conduct, which gives to the intended victim a right to 
protection. The special relationship between a patient 
and mental health professional may, in limited 
circumstances, give rise to an affirmative duty to warn a 
third party of potential harm caused by his patient.

Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers

HN5[ ]  Types of Special Relationships, Healthcare 
Providers

The discharge of the duty to protect a readily identifiable 
third party from the violent acts of a patient may require 
the therapist to take one or more of various steps, 
depending on the nature of the case. Thus, it may call 
for him to warn the intended victim or others likely to 
apprise the victim of the danger, to notify the police, or 
to take whatever other steps are reasonably necessary 
under the circumstances.

Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers

HN6[ ]  Types of Special Relationships, Healthcare 
Providers

A mental health professional who determines, or under 
the standards of the mental health profession, should 
have determined, that his patient presents a serious 
danger of violence to another, bears a duty to exercise 
reasonable care to protect by warning the intended 
victim against such danger. The circumstances in which 
a duty to warn a third party arises are extremely limited. 
Before the therapist's duty is triggered, the patient must 
communicate a specific and immediate threat against a 
specifically identified or readily identifiable victim.

Counsel: For American Medical Association, Amicus 
Curiae Pennsylvania Medical Society, Amicus Curiae 
Pennsylvania Psychiatric Society, Amicus Curiae: 
Joseph H. Blum, Esq., Shook Hardy & Bacon, LLP.
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Opinion by: DOUGHERTY

Opinion

 [*429]  JUSTICE DOUGHERTY

We consider the duty of mental health treatment 
providers to warn individuals who may be the subject of 
their patient's threats. In the present appeal, the mental 
health patient lived in a forty-unit apartment building and 
repeatedly told his doctors and therapists he would kill 
an unnamed "neighbor." Tragically, he ultimately carried 
out his threat, killing an individual who lived in his 
building, a few doors away from his own apartment. In 
subsequent wrongful death litigation filed by the victim's 
mother, the providers argued they had no duty to warn 
anyone about their patient's threats because he never 
expressly identified a specific victim. The trial court 
rejected this argument and denied [**2]  the providers' 
motion for summary judgment, allowing the case to 
proceed to trial. On appeal, the Superior Court agreed, 
and we now affirm.

I. Background

Prior to 2008, Terrance Andrews resided in a supported 

living facility under the supervision of and while 
receiving ongoing mental health treatment from 
appellants UPMC Presbyterian Shadyside d/b/a 
Western Psychiatric Institute and Clinic, Western 
Psychiatric Institute and Clinic ("WPIC"), the Western 
Psychiatric Institute and Clinic Adult Community 
Treatment Team ("CTT"), and Michelle Barwell, M.D. In 
January 2008, Andrews signed a one-year lease for an 
apartment on the fourth floor of Hampshire Hall in 
Pittsburgh.1 This move was facilitated by appellants 
WPIC and CTT, who paid rent on Andrews's behalf out 
of his psychiatric disability benefits through a 
representative payee service. Andrews did not function 
well in the independent environment. His treatment 
notes indicate his living situation was a stressor, 
apparently due, in part, to his unpleasant interactions 
with Hampshire Hall neighbors and/or their guests. See 
Maas v. UPMC Presbyterian Shadyside, 2018 PA Super 
195, 192 A.3d 1139, 1142 (Pa. Super. 2018). Andrews 
repeatedly complained to appellants about his housing 
circumstances and asked to be returned to a 
supported [**3]  living environment with caregivers on-
site.2

Specifically, for a period of five months after moving into 
Hampshire Hall, Andrews frequently expressed to 
appellants suicidal and homicidal ideation, complaining 
about his "neighbors" and others, including threats to kill 
a "neighbor" who had been knocking at his door in the 
middle of the night. Id. He reportedly had several verbal 
run-ins with various neighbors, one of which resulted in 
his next-door neighbor's boyfriend hitting him with a 
baseball bat. On May 9, 2008, he again reported 
homicidal ideation against a "neighbor" to staff at 
WPIC's Department of Emergency Care, and a plan to 
stab the "neighbor" with scissors, but he was allowed to 
leave. Within 24 hours, Andrews returned to the 
Department of Emergency Care and expressed 
homicidal ideation against an unnamed "next-door" 
neighbor, and a brief voluntary hospitalization ensued. 
Id. Following discharge, on May 15, 2008, he again 
described a plan "to kill the next-door neighbor and 
everyone." Id. Andrews did not identify any neighbor by 
name and appellants took no measures to  [*430]  warn 

1 Hampshire Hall consists of forty individual apartments and 
approximately eighty residents in total. At all relevant times, 
approximately twenty persons including Andrews resided on 
the fourth floor.

2 On more than one occasion, in response to these requests, 
Andrews was told his return to supported living would be 
arranged, but it was not.

234 A.3d 427, *427; 2020 Pa. LEXIS 3812, **1
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any residents of Hampshire Hall regarding these 
threats.3

On May 25, 2008, Andrews again sought an [**4]  in-
patient admission at WPIC, asserting he had not been 
taking his medication for three weeks, was hearing 
voices, and was having suicidal and homicidal thoughts. 
A case manager at that facility dissuaded him from 
seeking admission, and sent him home to his apartment 
with medication for agitation and a promise to secure 
him placement in a personal care home within 36 hours. 
Four days later, on May 29, 2008, Andrews murdered 
Lisa Maas, a nineteen-year-old Pennsylvania Culinary 
Institute student, by stabbing her to death with scissors 
in her apartment located five doors away from 
Andrews's own apartment on the fourth floor of 
Hampshire Hall. Andrews was arrested at the scene, 
telling officers, "Take me to jail. I did it[;]" and offered, "I 
told [a psychiatrist] to put me in Western Psych. I told 
them the medication wasn't working. I told people I was 
going to kill someone." Complaint, 8/23/12, at 12, ¶44-
45; Police Report of Officer George Satler, 5/30/08 at 1. 
A jury subsequently convicted Andrews of murder and 
the trial court sentenced him to life imprisonment.

A.

Appellee Laura Mass, the victim's mother and 
administratrix of her estate, filed a wrongful death and 
survival action against [**5]  appellants and others.4 
Among other things, the complaint alleged: "At the time 
of his discharge from Mercy Behavioral on May 13, 
2008, Mr. Andrews presented clear and present danger 
to all Hampshire Hall tenants, particularly those who 
resided on the same floor as Mr. Andrews." Complaint, 
3/4/11, at 6 ¶24. The complaint additionally alleged 
appellants were negligent in "failing to recognize the 
likelihood that Mr. Andrews was a danger to people 
living in his apartment complex, in particular, to those 
people living on his floor;" id. at 8 ¶31(j), and in failing to 
warn those residents. Id. at ¶31(l) (asserting negligence 

3 Employees of both CTT and WPIC testified during discovery 
depositions that their practice was to ask any patient 
expressing homicidal ideation whether the patient could 
identify their purported target by name, but that Andrews did 
not name any specific person. See Deposition of William F. 
Brown, 1/30/15 at 71, 75; Deposition of Jonathan Hamlin, 
5/24/16 at 17-18.

4 Delta Management, the owner of Hampshire Hall, was 
dismissed on a demurrer, and appellee discontinued her 
claims against Mercy Behavioral Health and Nadeem Ahmed, 
M.D.

"in failing to warn . . . Hampshire Hall tenants of the 
danger created by Mr. Andrews").

Following discovery, appellants filed a motion for 
summary judgment on the basis of Emerich v. Phila. Ctr. 
for Human Dev., Inc., 554 Pa. 209, 720 A.2d 1032 (Pa. 
1998). Emerich stands for the proposition that "under 
certain limited circumstances[,]" a mental health 
professional "owes a duty to warn a third party of harm 
against that third party." 720 A.2d at 1036. The Emerich 
Court held "the circumstances in which a duty to warn a 
third party arises are extremely limited." Id. at 1040. The 
patient must communicate a "specific and immediate 
threat" against "a specifically identified or readily 
identifiable [**6]  victim." Id. Appellants asserted, and 
the parties do not dispute, Andrews never specifically 
named the decedent as the object of his homicidal 
ideation. Thus, appellants sought summary judgment 
because the allegedly amorphous, non-immediate threat 
against an unidentifiable "neighbor" or "neighbors" did 
not create a duty to warn.  [*431]  The trial court denied 
summary judgment, concluding there was "evidence in 
this case from which a jury could reasonably conclude 
the tenants residing on Andrews'[s] floor in Hampshire 
Hall were a readily identifiable group of people to whom 
[appellants] owed a duty to warn." Trial Court Op., 
5/23/17 at 10-11. The trial court certified its order as 
involving a controlling question of law upon which there 
is a substantial difference of opinion pursuant to 42 
Pa.C.S. §702, and the Superior Court granted an 
interlocutory appeal.

B.

The Superior Court determined appellee's complaint 
"made the requisite prima facie showing of a duty under 
Emerich." Maas, 192 A.3d at 1149. The panel 
recognized Emerich involved a threat to a specifically 
identified individual, and acknowledged "Mr. Andrews 
expressly communicated threats to kill his 'neighbor' but 
did not identify, by name or description, the specific 
neighbor." [**7]  Id. at 1148. Nevertheless, the panel 
recognized Andrews "threatened to kill an unidentified 
individual who was a member of an identifiable group of 
approximately twenty people." Id. Thus, the Superior 
Court framed the controlling question as whether 
appellants "had a duty to warn the potential targets, i.e., 
the fourth floor tenants of Hampshire Hall who were Mr. 
Andrews's neighbors." Id.

Next, the panel noted Emerich relied on the seminal 
case of Tarasoff v. Regents of Univ. of California, 17 
Cal. 3d 425, 131 Cal. Rptr. 14, 551 P.2d 334 (Cal. 

234 A.3d 427, *430; 2020 Pa. LEXIS 3812, **3
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1976). In Tarasoff, the patient did not expressly identify 
his threatened victim, but his therapist could "readily" 
identify who she was from the context of the threat; in 
litigation following her murder, the California Supreme 
Court held the therapist's failure to warn her breached a 
duty to use reasonable care to protect a third party from 
harm. 551 P.2d at 341. The Superior Court 
acknowledged the Tarasoff duty was subsequently 
limited in Thompson v. County of Alameda, 27 Cal. 3d 
741, 167 Cal. Rptr. 70, 614 P.2d 728 (Cal. 1980), where 
the California Supreme Court determined there was no 
duty to warn a "large amorphous public group" in a 
particular neighborhood. Maas, 192 A.3d at 1145, citing 
Thompson, 614 P.2d at 738.5 Nevertheless, the panel 
concluded, "[u]nlike the threat to all of the 'young 
children in the neighborhood' in Thompson, which we 
agree was a large and amorphous public group, the 
threat herein [**8]  was directed at a member of a small, 
distinct, and identifiable group." Maas, 192 A.3d at 
1148.

Noting the victim in Tarasoff was not named, but was 
readily identifiable, the panel reasoned "the duty to warn 
exists where the target is identifiable, not just identified 
by name, and that mental health professionals must use 
reasonable efforts to identify the victim. To give any 
other interpretation to our Supreme Court's holding in 
Emerich would negate the meaning of the 'readily 
identifiable' language entirely." Id. at 1147. The Superior 
 [*432]  Court further reasoned "[t]he duty to warn 
recognized in Emerich may extend to individuals who 
are readily identifiable because they are members of a 
group." Id. at 1147-48. The panel found support for this 
position "in the Code of Ethics of Pennsylvania's State 
Board of Psychology, section 41.61, which was relied 
upon by the Emerich Court in defining the duty. That 
provision states that psychologists should take 
'reasonable measures to prevent harm when a client 

5 In Thompson, the plaintiffs, husband and wife and their minor 
son, lived a few doors from the residence of the mother of an 
incarcerated juvenile offender (James) who had "extremely 
dangerous and violent propensities" toward young children. 
Thompson, 614 P.2d at 730. James told staff at the juvenile 
facility "he would, if released, take the life of a young child 
residing in the neighborhood[,]" although he gave no indication 
of which young child he intended to victimize. Id. Within 24 
hours of his release on temporary leave to his mother's home, 
he murdered plaintiff's son. The California Supreme Court 
declined to find a duty to warn, in part because "plaintiff's 
decedent was not a known, identifiable victim, but rather a 
member of a large amorphous public group of potential 
targets." Id. at 738.

has expressed a serious threat or intent to kill or 
seriously injure an identified or readily identifiable 
person or group of people and when the psychologist 
determines that the client is likely to carry out the threat 
or intent.'" Maas, 192 A.3d at 1146, quoting [**9]  49 
Pa.Code §41.61 (emphasis supplied by Superior Court).

The Superior Court further explained:

We are persuaded by the analysis of then-Judge, 
now-Justice Wecht, when he overruled Mercy 
Behavioral Health's preliminary objection in the 
nature of a demurrer at an earlier stage of this 
litigation. He acknowledged that he found "no case 
law stating that the 'readily identifiable' third party 
can be a group, but also none to say it cannot be." 
Memorandum, 7/19/11, at 3. He went on to 
hypothesize that if a patient threatened to kill 
people in his workplace, "[t]hat would be a readily 
identifiable group whose members would be in 
serious danger[,]" and ["][a]rguably, a mental health 
provider would have a duty to warn." Id. In his view, 
the facts alleged herein did not present a "bigger 
leap." Id.

Maas, 192 A.3d at 1148.6

The Superior Court determined the identities of 
Andrews's fourth-floor neighbors could be easily 
identified and the group was small enough that advising 
them about his threats would not "'produce a cacophony 
of warnings'" by their volume, unlike the prospect of 
warning an entire "'amorphous'" neighborhood. Id., 
quoting Thompson, 614 P.2d at 735. Thus, the panel 
found "the facts herein to be more akin to Emerich and 
Tarasoff, where a duty to [**10]  warn was imposed." Id. 
The Superior Court determined, in essence, appellants 
had a duty to warn the residents of the fourth floor of the 
apartment building, including the victim, about the 
threats. The panel affirmed the trial court's order 
denying appellants' motion for summary judgment, 
concluding appellee made a "prima facie showing of a 
duty under Emerich," and that whether appellants 
breached that duty was a question of fact for the jury. Id. 
at 1149.

6 Justice Wecht, as an Allegheny County Court of Common 
Pleas jurist, overruled the preliminary objections to the 
complaint of Mercy Behavioral Health, concluding although the 
question of the scope of duty was a close one, it was a 
question to be decided by a jury, and not by the court as a 
matter of law. As noted supra at 4 n.4, Mercy Behavioral 
Health is no longer a party to this action.

234 A.3d 427, *431; 2020 Pa. LEXIS 3812, **7
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C.

Appellants filed a petition for allowance of appeal and 
we granted discretionary review of the following issue:

Can an "identifiable third party" for purposes of a 
mental health professional's duty to warn third 
parties consist of a group of unnamed neighbors 
under Emerich [ ], which limits a mental health 
professional's duty to warn to specific, imminent 
threats of serious bodily injury made against 
specifically identified or readily identifiable third 
parties?

Maas v. UPMC Presbyterian Shadyside, 202 A.3d 46 
(Pa. 2019) (per curiam).

II. Arguments

Appellants maintain the Emerich Court determined 
mental health professionals  [*433]  may be liable for 
violent acts of their patients only in the narrowest of 
circumstances where there is a specific and immediate 
threat against an identified or readily identifiable [**11]  
third party. They argue the Superior Court in this case 
expanded a mental health professional's duty to require 
a warning to a merely foreseeable victim. Appellants 
argue such expansion is unwarranted because a mental 
health provider's duty to warn under Emerich expressly 
requires the existence of a specific victim. See Emerich, 
720 A.2d at 1037 n.5 ("we will only address the issue of 
protection in the context of a duty to warn the intended 
victim of danger"). Appellants concede that to be 
"readily identifiable," the victim need not be identified by 
name, and it is possible for a group of individuals to be 
readily identifiable. In appellants' view, however, the 
patient making threats must describe the victim(s) of his 
or her homicidal ideations with sufficient specificity to 
allow for identification and practical dissemination of a 
warning. They emphasize the victim must be easily 
ascertainable from the context of the patient's threat, 
and the threat must not be capable of multiple 
interpretations. See Brief for Appellants at 36 (providing 
that "[b]ased on commonly-accepted definitions, the 
term 'identifiable' connotes that the individual is capable 
of being determined and distinguished from other 
individuals [**12]  who may fit the same description").

Applying that construct to this case, Appellants maintain 
that while Andrews episodically voiced threats of 
violence against his "neighbor," he never made any 
specific, imminent threat against Lisa Maas by name or 

personal description, and did not reveal homicidal 
ideations specifically relating to the collective group of 
tenants residing on the fourth floor of Hampshire Hall. 
According to appellants, when the Superior Court panel 
recognized a duty here it improperly engaged in an 
analysis based on hindsight, reasoning that because 
Andrews made threats against his neighbor and Lisa 
Maas was his neighbor, she was a member of the class 
to whom a duty to warn was owed. They argue this 
reasoning is overly simplistic, and follows a "zone of 
danger" and "foreseeable victim" approach recognized 
only in a minority of jurisdictions, which the Emerich 
Court expressly rejected in favor of the "readily 
identifiable victim" construct. Brief for Appellants at 34-
35.

Appellants posit that absent post hoc knowledge 
Andrews murdered Lisa Maas in her apartment down 
the hall from his residence, there was no way for a 
mental health professional to deduce 
prospectively [**13]  that his homicidal ideations against 
his "neighbors" denoted only those individuals who 
resided on the fourth floor of Hampshire Hall. Appellants 
claim "neighbors" could have included any number of 
persons, including residents of the fourth floor, residents 
of other floors in the building, individuals who lived in 
apartment buildings adjacent to Hampshire Hall, or 
persons living on the same block in South Oakland.7 
Accordingly, Appellants conclude no practical method 
existed to discharge the duty to warn, as the mental 
health professional would have had to disseminate the 
warning to the public at large residing in close proximity 
to Hampshire Hall in the South Oakland area of 
Pittsburgh for it to be effective.

Appellants further maintain that Andrews's threat of 
violence against his "neighbor" is akin to the threat 
against "young children residing in the neighborhood" 
 [*434]  in Thompson, and, likewise, does not reveal a 
known, identifiable victim to whom a duty to warn is 
owed. See Thompson, 614 P.2d at 737 (threat of 
violence against "young children residing in the 
neighborhood" did not reveal a known, identifiable 
victim, but rather a member of a large amorphous public 
group of potential targets to whom no duty to [**14]  
warn was owed). Appellants posit, "a member or 
members of a large amorphous public group, which is 
capable of multiple interpretations, is not an identifiable 

7 Appellants acknowledge Andrews expressed a desire to kill 
his "next-door" neighbor, arguably a readily identifiable 
individual, but note that Lisa Maas did not fit that description, 
as her apartment was five doors away.
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victim." Brief for Appellants at 42. Appellants additionally 
argue, "[t]o be identifiable, an individual must be 
capable of being identified by description, location or 
context — when a 'moment's reflection will reveal the 
victim's identity.'" Id., quoting Tarasoff, 551 P.2d at 345 
n.11. Thus, appellants insist, "[b]y imposing a rule that 
requires a warning issued to all members of a larger 
class of individuals, the Superior Court has rendered 
Emerich's readily identifiable limitation meaningless." 
Id.8

Appellants additionally highlight public policy 
considerations that militate against a broad 
interpretation of Emerich's "readily identifiable" 
terminology. They contend confidentiality is the sine qua 
non of effective psychotherapy and public disclosure of 
every generalized threat would jeopardize the patient-
therapist relationship. Appellants claim a broad duty to 
warn may fundamentally alter the nature of therapy as 
the therapist may focus more on the patient's 
dangerousness than on the treatment of his 
mental [**15]  health needs. Additionally, appellants 
assert expanding the duty to warn to encompass vague 
threats of violence would result in the issuance of false 
warnings to a larger group than necessary in the hopes 
that the right individual is apprised of the purported 
danger. This is in conflict, they contend, with this Court's 
pronouncement in Emerich that, "[e]ven if possible, 
warnings to the general public would produce a 
cacophony of warnings that by reason of their sheer 
volume would add little to the effective protection of the 
public." Emerich, 720 A.2d at 1041 (internal citation and 
quotation omitted). Appellants submit the additional 
exposure to liability will force mental health 
professionals to practice defensive medicine through the 
over-commitment of patients into institutions in 

8 Appellants further cite pre-Emerich Superior Court decisions, 
which declined to impose a duty to warn absent the 
specification of an identifiable victim. See Brief for Appellants 
at 27-30 (citing Dunkle v. Food Service East, 400 Pa. Super. 
58, 582 A.2d 1342, 1347 (Pa. Super. 1990) ("a psychologist 
(or psychiatrist) owes no duty to warn or otherwise protect a 
non-patient where the patient has not threatened to inflict 
harm upon a particular individual"); Leonard v. Latrobe Area 
Hospital, 425 Pa. Super. 540, 625 A.2d 1228, 1232 (Pa. 
Super. 1993) ("the specific identity of an intended victim[ ] 
must be brought to the attention of the physician before it can 
be held that a physician has a duty to warn the intended 
victim"). Although the Superior Court's decisions in Dunkle and 
Leonard predated this Court's decision in Emerich, those 
intermediate appellate court decisions relied on Tarasoff, as 
did this Court in Emerich.

contravention of Emerich's requirement that "patients be 
placed in the least restrictive environment[.]" Brief for 
Appellants at 51 (citing Emerich, 720 A.2d at 1039; 50 
P.S. §7102 ("in every case, the least restrictions 
consistent with adequate treatment shall be 
employed")).9

 [*435]  In response, appellee maintains the Superior 
Court's decision fits squarely within the Emerich test, 
and, therefore, the denial of appellants' motion for 
summary [**16]  judgment was proper. Appellee refutes 
appellants' contention the Superior Court improperly 
expanded Emerich's duty to warn to include 
"foreseeable victims" in addition to readily identifiable 
ones. In defining "readily identifiable," appellee submits 
the Superior Court properly held "the duty to warn exists 
where the target is identifiable, not just identified by 
name[.]" Maas, 192 A.3d at 1147. She maintains a 
"readily identifiable" third party is a party the mental 
health professional can identify, name, or recognize.

Applying that construct here, appellee contends the 
twenty individuals who resided on the same floor as 
Andrews were readily identifiable as a small and distinct 
group who were targeted by his repeated threats. She 
emphasizes the history of the extensive relationship 
between Andrews and appellants, including his 
repeatedly expressed desire to be removed from 
Hampshire Hall and the nature of the threats he 
communicated, which included specific threats to "his 

9 The American Medical Association, Pennsylvania Medical 
Society, and Pennsylvania Psychiatric Society have filed a 
Brief of Amicus Curie in support of appellants. Therein, they 
contend the legal framework for treating patients with mental 
illnesses has developed over decades to balance carefully the 
rights of the mentally ill with the need to protect the public. In 
the view of amici, the Superior Court's decision to lower 
liability standards would interfere with the General Assembly's 
well-crafted regulatory scheme, which seeks the least 
restrictive means for treating mentally ill patients, ensures 
patient confidentiality, and insulates from liability mental health 
providers' determinations as to whether a patient should be 
integrated into society or admitted to a mental health facility. 
See 50 P.S. §§ 7107, 7111, and 7114. They further contend 
that any legal duty to interrogate a patient to determine who 
the patient's threatened victim is and whether the patient has 
the intent and plan to carry out his homicidal ideations, is 
contrary to this Court's pronouncement in Emerich and would 
prove unworkable. Finally, amici assert, incentivizing mental 
health professionals to put liability concerns over patient care 
would reduce overall safety by increasing costs and causing 
some mental health professionals to relocate to jurisdictions 
with more favorable medical negligence laws.
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neighbor," his "next-door neighbor," "the neighbor who 
knocks on [his] door in the middle of the night," the 
"next-door neighbor with whom he had a physical 
altercation," and the "next-door neighbor's boyfriend." 
Brief for Appellee at [**17]  32. Appellee argues these 
threats were sufficiently clear to identify the subject of 
Andrews's homicidal ideations as the Hampshire Hall 
neighbors who lived in close proximity to him and with 
whom he interacted, rather than a general threat to the 
public at large. Appellee argues the Superior Court's 
holding is limited to the facts of this case and did not 
expand the duties imposed upon mental health 
professionals under Emerich.10

Appellee further asserts the feasibility of issuing a 
warning under a particular factual scenario has no 
bearing on the determination of whether the target of the 
patient's threat was readily identifiable, and this Court's 
allowance of appeal was limited to the latter inquiry not 
the former. Moreover, appellee submits the Superior 
Court expressly discerned from the record that a mental 
health professional could, as a practical matter, have 
disseminated a warning here. Brief for Appellee at 31-32 
(citing Maas, 192 A.3d at 1148) (finding that 
"[p]ractically speaking, the identities of Mr. Andrews's 
fourth floor neighbors could be readily ascertained from 
the building management in order to communicate a 
reasonable warning" and that "the proximity of their 
apartments to Mr. [**18]  Andrews's apartment made it 
possible to  [*436]  warn these individuals even without 
knowing their names"). Thus, she concludes, there 
would be no "cacophony of warnings", as suggested by 
appellants. Appellee submits the Superior Court 
correctly held "mental health professionals must use 
reasonable efforts to identify the victim." Maas, 192 A.3d 
at 1147. Appellee explains, "[t]here is no dispute that, by 
their own admissions, [appellants] were obligated and 
had a duty to conduct a proper homicidal ideation 
assessment of every threat Andrews made against a 
potential third party victim, including threats he was 
making against his neighbors, and properly inquire 
about the identity of these intended victims." Brief for 
Appellee at 33.

10 Appellee recognizes that while the evidence of record 
arguably would "support a finding that all residents of 
Hampshire Hall should have been warned," the Superior 
Court's decision extending the duty to warn the fourth-floor 
neighbors only refutes appellants' "position that the Superior 
Court has effectively abandoned Emerich's restrictive 
approach and adopted a new duty to warn all foreseeable 
victims." Brief for Appellee at 25 n.5.

In their reply brief, appellants reiterate, inter alia, that to 
recognize a duty to warn based upon homicidal 
ideations against a "neighbor" would fracture the mental 
health professional's therapeutic relationship with the 
patient, nullify the patient's right to privacy, and invite 
retributive ligation. Appellants assert that, in an urban 
setting, the term "neighbor" is so vague, indefinite, and 
imprecise that it conflicts directly with the precision and 
specificity demanded by Emerich [**19] . Appellants 
strongly contest what they view as appellees' 
suggestion that a mental health professional has a legal 
duty to "interrogate" a patient to determine the subject of 
his homicidal ideations. They characterize such a duty 
as "so at odds with Emerich as to be preposterous." 
Reply Brief for Appellants at 1.11 Finally, appellants 
maintain, contrary to appellee's assertions, it would be 
absurd for this Court to recognize a duty, in any context, 
without consideration of whether it is feasible for the 
defendant to discharge the duty.

III. Analysis

We begin by noting our standard of review. HN1[ ] 
Summary judgment is appropriate in cases "where there 
are no genuine issues of material fact and the moving 
party is entitled to judgment as a matter of law." 
Nicolaou v. Martin, 195 A.3d 880, 891 (Pa. 2018) (citing 
Pa.R.Civ.P. 1035.2(1)). When considering a motion for 
summary judgment, the trial court must take all facts of 
record and reasonable inferences therefrom in a light 
most favorable to the non-moving party and must 
resolve all doubts as to the existence of a genuine issue 
of material fact against the moving party. Id. Moreover, 
HN2[ ] the existence of a duty is a question of law, 
while the issue of whether the defendant breached that 
duty is generally for the fact-finder. Emerich, 720 A.2d at 
1044. We are presently concerned with the 
nature [**20]  of the duty owed to Lisa Maas, if any, 
which is a legal question over which our standard of 
review is de novo, and our scope of review is plenary. 
Seebold v. Prison Health Services, Inc., 618 Pa. 632, 57 
A.3d 1232, 1243 (Pa. 2012).

As an initial matter, we reject appellants' assertion the 
Superior Court improperly held, where a potential victim 
is not identified by name, the mental health professional 

11 As discussed infra, we reject appellants' contention the 
Superior Court created a "duty to interrogate" mental health 
patients who express homicidal ideation, a question that is not 
directly implicated in this appeal in any event.
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154

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SNV-5R31-FJTD-G0YF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SNV-5R31-FJTD-G0YF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SNV-5R31-FJTD-G0YF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V5Y-RYC0-0039-4357-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V5Y-RYC0-0039-4357-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V5Y-RYC0-0039-4357-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60DC-CXX1-FFFC-B2S9-00000-00&context=&link=clscc1
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5TH8-7NR1-FFMK-M4R9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60DC-CXX1-FFFC-B2S9-00000-00&context=&link=clscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V5Y-RYC0-0039-4357-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V5Y-RYC0-0039-4357-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:57CH-PS21-F04J-T3C9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:57CH-PS21-F04J-T3C9-00000-00&context=


Page 9 of 14

Virginia McMichael

has a duty to "interrogate" the patient in an effort to 
discover the victim's identity. See Brief for Appellants at 
23, 41 n.8. Appellants' assertion is apparently grounded 
in an expansive reading of a single sentence in the 
Superior Court's opinion: "[w]e find that the duty to warn 
exists where the target is identifiable, not just identified 
by name, and that mental health professionals must use 
reasonable efforts to identify the victim." Maas, 192 A.3d 
at 1147. The panel never  [*437]  opined "interrogation" 
is required, only that reasonable efforts at identification 
be made. Moreover, the sole legal issue before the 
Superior Court was whether the trial court misapplied 
the law when it refused to dismiss appellee's wrongful 
death action on summary judgment, and "improperly 
imposed on mental health care providers a duty to warn 
about vague, non-specific, and non-imminent 
expressions of homicidal [**21]  ideations[.]" Id. at 1144 
(internal quotation omitted).

Notably, the ancillary factual question regarding the 
nature of any effort appellants employed (or did not 
employ) to identify whom Andrews was threatening is 
not before this Court. Instead, for purposes of 
determining if appellants had a duty to warn Lisa Maas, 
we consider whether a "moment's reflection" by 
appellants would have sufficed to readily identify 
Andrews's unnamed neighbor-victim as a Hampshire 
Hall resident, and whether imposing a duty to warn 
under such circumstances is warranted. See, e.g., 
Tarasoff, 551 P.2d at 345 n.11 ("[Therapists and their 
amicus] also argue that warnings must be given only in 
those cases in which the therapist knows the identity of 
the victim. We recognize that in some cases it would be 
unreasonable to require the therapist to interrogate his 
patient to discover the victim's identity, or to conduct an 
independent investigation. But there may also be cases 
in which a moment's reflection will reveal the victim's 
identity. The matter thus is one which depends upon the 
circumstances of each case, and should not be 
governed by any hard and fast rule.").

Emerich is this Court's seminal case setting forth a 
mental health professional's duty [**22]  to warn third 
parties. The facts underlying Emerich were that, in the 
space of thirty minutes, a psychiatric patient (Joseph) 
told his therapist he was going to kill his former 
girlfriend, identified by Joseph and known to the 
therapist as Teresa Hausler. The therapist immediately 
advised Hausler to stay away from Joseph, without 
specifically telling her he planned to kill her. Hausler 
ignored the therapist's warning to stay away and Joseph 
shot her to death. Ultimately, the Emerich Court 
determined the therapist had a duty to warn Hausler, 

satisfied the duty by telling her to stay away, and 
affirmed the dismissal of the case on summary 
judgment. Emerich, 720 A.2d at 1045. The Court 
summarized its holding as follows:

HN3[ ] [I]n Pennsylvania, based upon the special 
relationship between a mental health professional 
and his patient, when the patient has 
communicated to the professional a specific and 
immediate threat of serious bodily injury against a 
specifically identified or readily identifiable third 
party and when the professional, determines, or 
should determine under the standards of the mental 
health profession, that his patient presents a 
serious danger of violence to the third party, then 
the professional [**23]  bears a duty to exercise 
reasonable care to protect by warning the third 
party against such danger.

Id. at 1043.

The Emerich Court began its legal analysis by observing 
HN4[ ] the general common-law rule stating there is no 
duty to control the conduct of a third party to protect 
another from harm. Emerich, 720 A.2d at 1036. Emerich 
recognized an exception to that rule: "where a 
defendant stands in some special relationship with 
either the person whose conduct needs to be controlled 
or in a relationship with the intended victim of the 
conduct, which gives to the intended victim a right to 
protection." Id. (citing Restatement (Second) of Torts § 
315 (1965)). Relying in part on Tarasoff, the Emerich 
Court concluded the special relationship  [*438]  
between a patient and mental health professional may, 
in limited circumstances, give rise to an affirmative duty 
to warn a third party of potential harm caused by his 
patient. Id. at 1037.

In Tarasoff, as we have noted, the patient did not 
expressly identify his threatened victim by name, but 
from the context of the threat, the therapist could 
"readily identify" who she was. Emerich, 720 A.2d at 
1036.12 The Emerich Court explained Tarasoff 
recognized a duty to "protect" a readily identifiable third 
party from the violent acts of a patient, and that "a duty 
to warn is [**24]  subsumed in this broader concept of a 
duty to protect." Emerich, 720 A.2d at 1037 n.5. "'HN5[

] The discharge of this duty may require the therapist 
to take one or more of various steps, depending on the 
nature of the case. Thus, it may call for him to warn the 

12 The opinion did not specify how or why the unnamed victim 
was readily identifiable.
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intended victim or others likely to apprise the victim of 
the danger, to notify the police, or to take whatever 
other steps are reasonably necessary under the 
circumstances.'" Id., quoting Tarasoff, 551 P.2d at 340. 
The Emerich Court addressed the issue of duty only "in 
the context of a duty to warn[,]" and left for another day 
whether "some broader duty to protect" should be 
recognized. Id. Specifically regarding the duty to warn, 
the Emerich Court stated: "We find, in accord with 
Tarasoff, that HN6[ ] a mental health professional who 
determines, or under the standards of the mental health 
profession, should have determined, that his patient 
presents a serious danger of violence to another, bears 
a duty to exercise reasonable care to protect by warning 
the intended victim against such danger." Emerich, 720 
A.2d at 1040.

Notably, the Emerich Court further held "the 
circumstances in which a duty to warn a third party 
arises are extremely limited." Id. at 1040. Before the 
therapist's duty is triggered, the patient must 
communicate [**25]  a "specific and immediate threat" 
against "a specifically identified or readily identifiable 
victim." Id. The Court did not define what factors might 
coalesce to ascertain, or aid in determining, whether or 
when an unnamed victim is readily identifiable, but the 
Court offered parenthetically that Thompson 
subsequently "limited" the holding in Tarasoff to 
"identifiable victims[.]" Id. at 1041, citing Thompson, 27 
Cal. 3d 741, 167 Cal. Rptr. 70, 614 P.2d 728. As we 
have summarized, in Thompson, the California 
Supreme Court held there was no duty to warn the 
"public at large" of threats to unidentified persons in a 
particular neighborhood. The Thompson court declined 
to recognize a duty to warn, in part because "plaintiffs' 
decedent was not a known, identifiable victim, but rather 
a member of [a] large amorphous public group of 
potential targets." Thompson, 614 P.2d at 738. The 
Emerich Court noted, "as a practical matter, a mental 
health care professional would have great difficulty in 
warning the public at large of a threat against an 
unidentified person. Even if possible, warnings to the 
general public would 'produce a cacophony of warnings 
that by reason of their sheer volume would add little to 
the effective protection of the public.'" Id. at 1041, 
quoting Thompson, 614 P.2d at 735.

In the present case, appellants [**26]  concede there is 
a duty to warn "readily identifiable" potential victims. 
Appellants also allow that a victim need not be identified 
by name to be "readily identifiable," and victims might 
be readily identifiable by membership in an enumerated 
and identifiable "group" of individuals. Appellants' core 

contention, then, is that the "neighbors" against whom 
Andrews articulated murderous  [*439]  threats were not 
an enumerated and readily identifiable group of 
Hampshire Hall residents, but instead, consisted of a 
large, amorphous, unidentifiable group of the public at 
large. The plausibility of this argument is strained as it 
entirely disregards the undisputed factual context in 
which the threats were made.

The record easily supports the trial court's conclusion 
that living in Hampshire Hall was a "stressor" for 
Andrews. See Trial Court Op., 5/23/17 at 9 ("There is 
evidence that Andrews'[s] primary stressor was 
[appellants'] removing him from an assisted living 
arrangement in a personal care home and relocating 
him to Hampshire Hall in early January of 2008."). It is 
also undisputed that, during the period when Andrews 
repeatedly sought transfer out of Hampshire Hall and 
back to a supported living [**27]  facility, he repeatedly 
told appellants he would kill his "neighbors." Moreover, 
viewing the summary judgment record in the light most 
favorable to appellee as the non-moving party, see 
Nicolaou, 195 A.3d at 891, it is clear that appellants 
might have surmised, on "a moment's reflection," see 
Tarasoff, 551 P.2d at 345 n.11, that Andrews was 
targeting residents of his apartment building specifically, 
and particularly those on his floor with whom he 
interacted or had greater opportunity to interact. Indeed, 
Andrews referred on multiple occasions to "next-door 
neighbors," and a "neighbor" who knocked on his door 
in the "middle of the night." Under the undisputed facts 
of the current record, it cannot reasonably be said that 
when Andrews threatened to kill a "neighbor," he was 
uttering an ambiguous threat against an "amorphous 
group" of the public at large, residing in the urban South 
Oakland section of Pittsburgh generally, rather than one 
of his neighbors residing in Hampshire Hall.

The Emerich Court, when defining the duty to warn, 
relied in part upon Section 41.61 of the Code of Ethics 
of Pennsylvania's State Board of Psychology, which 
provides that psychologists should take "reasonable 
measures to prevent harm when a client has expressed 
a serious [**28]  threat or intent to kill or seriously injure 
an identified or readily identifiable person or group of 
people[.]" Emerich, 720 A.2d at 1042, quoting 49 
Pa.Code §41.61 (emphasis added). The trial court and 
the Superior Court thus properly determined the duty to 
warn applies not only when a specific threat is made 
against a single readily identifiable individual, but also 
when the potential targets are readily identifiable 
because they are members of a specific and identified 
group — in this case, "neighbors" residing in the 
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patient's apartment building. In these circumstances, the 
potential targets are not a large amorphous group of the 
public in general, but a smaller, finite, and relatively 
homogenous group united by a common circumstance. 
Surely, Lisa Maas was a member of such a group 
relative to Andrews, and described in the complaint as 
"all Hampshire Hall tenants, particularly those who 
resided on the same floor as Mr. Andrews." Complaint, 
3/4/11, at 6 ¶24.

IV. Conclusion

Accordingly, we conclude the trial court did not err when 
it denied appellants' motion for summary judgment. 
Moreover, the Superior Court correctly determined that 
the legal principles set forth in Emerich indicate 
appellants had a duty to warn "readily [**29]  
identifiable" victims, and the present record supports a 
finding that Lisa Maas, who was a neighbor who resided 
on the same floor of Hampshire Hall as Andrews, was 
just such a "readily identifiable" victim. We therefore 
affirm the order of the Superior Court.

 [*440]  Justices Todd and Mundy join the opinion.

Justice Baer files a dissenting opinion in which Chief 
Justice Saylor joins.

Justice Donohue and Wecht did not participate in the 
consideration or decision of this case.

Dissent by: BAER

Dissent

DISSENTING OPINION

JUSTICE BAER

The Majority today holds that because Terrance 
Andrews expressed to his mental health care providers 
that he had recurring homicidal ideations towards a 
"neighbor," those mental health professionals had a 
legal duty to warn the approximately eighty tenants in 
Andrews' urban apartment building that Andrews posed 
an imminent threat of serious bodily injury to each of 
them. I respectfully dissent, as I view the Majority's 
holding as a significant and unwarranted departure from 
this Court's decision in Emerich v. Philadelphia Center 

for Human Development, Inc., 554 Pa. 209, 720 A.2d 
1032 (Pa. 1998), which set forth the limited 
circumstances where a mental health care provider has 
a duty to warn a third party of a danger posed by a 
mental health patient.

I agree with the Majority that a duty [**30]  to warn is not 
limited only to named targets of violence, and may 
encompass a readily identifiable individual or group. 
One's "neighbor" in an urban setting, however, is not 
readily identifiable, as it may encompass tenants on 
either side of one's apartment; tenants residing on the 
same floor; those living on other floors in the same 
building; residents inhabiting apartments in a building 
adjacent to the patient's residence; and those living on 
the same block or within the same community, and so 
on, without a discernable limited criteria.

To impose a legal obligation on mental health 
professionals to warn a large, amorphous group of 
potential targets is unworkable, as mental health 
professionals will be unable to ascertain who is entitled 
to a warning.1 Further complicating the matter is that it 
is unclear when the mental health professional's duty 
shifts from treating the mentally ill patient to protecting 
the safety of the patient's "neighborhood." Finally, 
requiring the dissemination of a warning to such a broad 
segment of the public will adversely affect the privacy 
rights of patients receiving mental health treatment in 
this Commonwealth. Accordingly, while the instant case 
is most [**31]  tragic, I believe our jurisprudence 
requires reversal of the Superior Court's judgment, 
which affirmed the trial court's denial of the mental 
health professionals' motion for summary judgment.

It is well-settled that the general rule under common law 
is that there is no duty to control the conduct of a third 
party to protect another from harm. Emerich, 720 A.2d 
at 1036. Emerich recognized a judicial exception to that 
rule "where a defendant stands in some special 
relationship with either the person whose conduct needs 
to be controlled or in a relationship with the intended 
victim of the conduct, which gives to the intended victim 
a right to protection." Id. (citing Restatement (Second) of 
Torts § 315 (1965)). Based on the California Supreme 
Court's landmark decision in Tarasoff v. Regents of 

1 The lower courts deemed the readily identifiable group as the 
fourth floor tenants of Hampshire Hall, while the Majority 
concludes that all tenants of the building were members of the 
readily identifiable group to which a duty to warn was owed. 
These disparate interpretations of the term "neighbor" suggest 
that the term is not, in fact, readily identifiable.
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University of California, 17 Cal. 3d 425, 131 Cal. Rptr. 
14, 551 P.2d 334 (Ca. 1976), the Emerich Court 
concluded that the special relationship between a 
patient and a mental health professional may, in certain 
circumstances,  [*441]  give rise to an affirmative duty to 
warn a third party of potential harm by his patient.2 
Emerich, 720 A.2d at 1037.

Notably, in defining the scope of the duty to warn, 
Emerich acknowledged "the conundrum a mental health 
care professional faces regarding the competing 
concerns of productive therapy, confidentiality and other 
aspects of the patient's [**32]  well[-]being, as well as an 
interest in public safety." Id. at 1040. In light of these 
concerns and because the duty recognized constitutes 
an exception to the general rule that there is no duty to 
control the conduct of a third party, the Emerich Court 
emphasized that "the circumstances in which a duty to 
warn a third party arise are extremely limited." Id.

The Emerich Court examined the scope of the duty to 
warn and found "strong reasons" for limiting a mental 
health professional's duty to warn to a "specifically 
identified or readily identifiable third party." Id. In support 
of that limitation, the Court opined that the nature of 
therapy encourages patients to profess threats of 
violence, few of which the patients act upon, and that 
public disclosure of every generalized threat would 
vitiate the therapist's efforts to build a trusting 
relationship with the patient. Id. at 1040-41. Emerich 
also acknowledged the importance of the feasibility of 
issuing a warning, finding that "as a practical matter, a 
mental health care professional would have great 
difficulty in warning the public at large of a threat against 
an unidentified person." Id. at 1041. These very 
concerns come into play here by the Majority's 
unwarranted [**33]  extension of the Emerich decision to 
a mental health patient's threat of violence towards a 

2 In Tarasoff, a mental health patient informed his therapist 
that he was going to kill a girl, who was readily identifiable as 
Tatiana Tarasoff. After the patient fulfilled his threat and killed 
Tarasoff, her parents filed an action against the therapist, 
alleging, inter alia, that he had a legal duty to warn Tarasoff of 
the patient's threat against her. Recognizing that a person 
generally owes no duty to control the conduct of another, the 
California Supreme Court carved an exception to that general 
rule. Specifically, the court held that "[w]hen a therapist 
determines, or pursuant to the standards of his profession 
should determine, that his patient presents a serious danger of 
violence to another, he incurs an obligation to use reasonable 
care to protect the intended victim against such danger." 
Tarasoff, 551 P.2d at 340.

generally described segment of the public, as opposed 
to a readily identifiable individual or group, and animate 
the unsoundness of the Majority's position.

Rejecting the broad approach of imposing upon mental 
health professionals a duty to warn "all foreseeable 
victims," Emerich cabined the duty to warn to apply only 
to readily identifiable victims. Id. at 1041. The Emerich 
Court also cited the Supreme Court of California's 
decision in Thompson v. Alameda, 27 Cal. 3d 741, 167 
Cal. Rptr. 70, 614 P.2d 728 (Cal. 1976), issued 
subsequent to Tarasoff. In Thompson, the California 
Supreme Court narrowed the duty to warn established 
in Tarasoff and elaborated on the import of a "readily 
identifiable" victim. See Maj. Op. at 19 (acknowledging 
that the Emerich Court "offered parenthetically that 
Thompson subsequently 'limited' the holding in Tarasoff 
to 'identifiable victims'").

In Thompson, a juvenile offender housed in a county 
institution had dangerous and violent propensities 
towards young children. Prior to his release, the 
offender told county officials that if released into the 
community he would take the life of a "young child 
residing in the neighborhood." Thompson, 614 P.2d at 
730. The offender provided no [**34]  further details 
about his intended victim. Within twenty-four hours of 
his release,  [*442]  the offender tragically murdered a 
young child in the garage of his mother's home. Id. The 
parents of the victim sued the county, alleging that it 
was negligent in failing to warn parents of young 
children within the immediate vicinity of the offender's 
residence that the offender had violent tendencies 
towards children. Id. The trial court granted the county's 
demurrer for failure to state a cause of action.

The Supreme Court of California in Thompson affirmed, 
holding that the county did not owe a duty to warn 
based on the threat of the offender. It reasoned that, 
unlike Tarasoff where the targeted victim was precise 
and specifically designated, the offender's threat to a 
"young child residing in the neighborhood" was a 
"generalized threat to a segment of the population." Id. 
at 733. The Thompson Court concluded that there was 
no duty to warn about "nonspecific threats of harm 
directed at nonspecific victims." Id. at 735 (emphasis 
omitted). The California Supreme Court opined that the 
county authorities would have to issue the warnings to a 
broad segment of the population and that the warnings, 
by necessity, would have [**35]  to be general in nature, 
which would pose practical obstacles and would have 
little value. Id. at 736. Thompson acknowledged that 
warnings to the public at large, as opposed to a named 
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or readily identifiable victim, would "produce a 
cacophony of warnings that by reason of their sheer 
volume would add little to the effective protection of the 
public." Id. at 735.

Notably, the "class" the California Supreme Court 
confronted in Thompson (a young child residing in the 
neighborhood) was narrower than the class the majority 
accepts here (neighbor), which subsumes all children 
and adults in the patient's neighborhood, rather than 
only the children therein. While not binding, I find 
Thompson's rationale persuasive. Stated succinctly, no 
duty to warn should arise when the mental health 
patient describes the target of the threat in general 
terms, which does not allow for a clear identification of 
the intended victim and practical dissemination of an 
effective warning. As stated, if a threat against "young 
children residing in the neighborhood" is a generalized 
threat to a segment of the population, the same is true 
of the broader threat against a "neighbor."

In holding to the contrary, the Majority opines that 
the [**36]  mental health professionals that treated 
Andrews "might have surmised, on 'a moment's 
reflection,' see Tarasoff, 551 P.2d at 345 n.11, that 
Andrews was targeting residents of his apartment 
building specifically, and particularly those on his floor 
with whom he interacted or had greater opportunity to 
interact." Maj. Op. at 20. I respectfully disagree. At 
various points in time, Andrews offered different 
descriptions of the targets of his violent threats. For 
instance, Andrews complained of general homicidal 
ideations towards anyone who "pissed him off," and 
towards "his neighbor." Appellee's Complaint, 
8/27/2012, at ¶ 17. On other occasions, Andrews 
expressed homicidal ideations toward "others," his 
brother, an unidentified friend, and an unidentified 
person in his apartment building with whom he had a 
physical altercation. Appellee's Complaint at ¶ 24, 31; 
UPMC Mercy Hospital Inpatient Behavioral Health 
Psychiatric Evaluation, 5/11/2008, at 1. Similarly, 
Andrews once threatened that if he was not admitted to 
the hospital, he would "go across the street and kill 
someone and just go to jail where [he could] get the 
death sentence and die." WPIC Multidisciplinary 
Psychiatric Evaluation Report, 1/14/2008, at 6.

 [*443]  Andrews, [**37]  however, never made a specific 
imminent threat against the collective group of tenants 
residing on the fourth floor of Hampshire Hall or the 
individuals residing in the building as a whole. Had 
Andrews done so, I would agree with the Majority's 
analysis. It is my position that the inquiry is not whether 

the victim falls into the broad category of the threat 
made, but whether the threat is sufficiently specific to 
provide a mental health professional with adequate 
information to know which third party to warn. See 
Dunkle v. Food Service East, Inc., 400 Pa. Super. 58, 
582 A.2d 1342, 1346 (Pa. Super. 1990) (providing that 
"for the rule of liability announced in Tarasoff to be kept 
within workable limits, those charged with the care of 
potentially dangerous people must be able to know to 
whom to give warnings").

While residents of Hamphire Hall are most certainly 
Andrews' neighbors, as discussed above, the term 
"neighbor" encompasses a far broader range of 
individuals than only those that live in Andrews' building. 
It is only in hindsight that we know that Andrews acted 
upon his homicidal ideations by fatally stabbing a 
Hampshire Hall resident. If Andrews had acted upon his 
homicidal ideations against anyone living in Oakland, a 
section of the City of Pittsburgh with a population [**38]  
of about 22,000, one could argue that the term 
"neighbor" extended the duty to warn to all 22,000 
residents. Such a post hoc examination of the factual 
circumstances presented cannot serve as the basis for 
imposing a legal duty upon mental health professionals. 
To do so would require the mental health professionals 
to be nothing less than clairvoyant.

There is a significant public interest in supporting the 
effective treatment of the mentally ill and protecting the 
rights of patients to privacy in their confidential 
communications with their mental health care providers. 
The public interest in safety from violent assaults 
indisputably outweighs these interests under limited 
circumstances where the target of the threat is named 
or readily identifiable and the mental health professional 
is able to disseminate an effective warning to those in 
danger. Where the mental health patient conveys a 
threat to a segment of the local community in general 
terms, however, as occurred here, a different balancing 
of interests must occur to avoid great harm to the 
treatment of the mentally ill. As alluded to in Emerich, if 
each ideation of a mental health patient is broadcast to 
a large segment of society, [**39]  that patient would be 
ostracized from the very community that he or she 
seeks to join and the bond of trust between the patient 
and mental health professional would be broken.

As the Superior Court cogently recognized in a distinct 
but similar context, "[t]reatment of the mentally ill is not 
an exact science. If we allow recovery against mental 
health . . . providers for harm caused by their patients 
except in the clearest of circumstances, we would 

234 A.3d 427, *442; 2020 Pa. LEXIS 3812, **35
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paralyze a sector of society that performs a valuable 
service to those in need of mental health care." F.D.P. v. 
Ferrara, 2002 PA Super 223, 804 A.2d 1221, 1232 (Pa. 
Super. 2002). I do not believe that the instant case 
presents anything close to the clearest of 
circumstances, which would warrant the imposition of a 
duty to warn upon the mental health care providers at 
issue.

Accordingly, while acknowledging the tragedy that has 
befallen an innocent young woman and her family, and 
the importance of taking necessary steps to prevent its 
recurrence, I am nevertheless compelled to conclude 
that a threat against a "neighbor," at least in the context 
of the urban environment at issue here, does not 
delineate a readily identifiable third party to whom a 
mental health professional owes a duty to warn. As 
Appellants did [**40]  not have  [*444]  a duty to warn 
Lisa Maas of Andrews' homicidal ideations under the 
facts presented, and there are no genuine issues of 
material fact for the jury to resolve, summary judgment 
in favor of the mental health care providers is 
appropriate. It is for these reasons that I would reverse 
the judgment of the Superior Court, which affirmed the 
trial court's denial of Appellants' motion for summary 
judgment.

Chief Justice Saylor joins this dissenting opinion.

End of Document

234 A.3d 427, *443; 2020 Pa. LEXIS 3812, **39
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Opinion

MEMORANDUM BY COLINS, J.:

Appellant, Ryan Fell Mortimer, appeals from the 
judgment entered on November 30, 2018, in favor of 
Appellees, Michael Andrew McCool ("Andy"), Raymond 
Christian McCool ("Chris") (collectively, "the Brothers"), 
the Estate of Raymond R. McCool ("the Estate"), 
McCool Properties, LLC ("McCool Properties"), and 340 
Associates, LLC ("340 Associates"). We affirm.

The trial court found1 that 340 Associates is a limited 
liability company formed in 2001 to purchase and hold a 
liquor license ("License"); it purchased the License on 
March 25, 2002, with the approval of the Pennsylvania 
Liquor Control Board ("PLCB"). Trial Court Opinion 
("TCO"), filed February 25, 2019, at 3-5. The trial court 
also found that, at the time of the formation of 340 
Associates, its members were Charles O'Neill and the 

* Retired Senior Judge assigned to the Superior Court.

1 As discussed in greater detail below, the findings of the trial 
court about the formation, members, and assets of 340 
Associates are disputed by Appellant.
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Brothers, but O'Neill departed in 2002, leaving [*2]  the 
Brothers as the only members and managers of 
operations of 340 Associates. According to the trial 
court: "On January 1, 2003, Chris and Andy signed a 
new operating agreement for 340 Associates. The 
operating agreement identified Chris and Andy as each 
having a 50% membership and as the managers." Id. at 
5. The trial court further found that the Brothers' father, 
Raymond R. McCool ("Ray"), was never a member of 
340 Associates. Id. at 6.

In 2001, the Brothers and O'Neill also formed TA 
Properties as a Pennsylvania limited liability company. 
Id. at 3.

McCool Properties, is a limited liability company formed 
on March 17, 2004. Id. at 5. "The operating agreement 
signed June 1, 2004 identified McCool Properties' 
members as Ray, Chris and Andy." Id. Based on this 
operating agreement, the trial court found that "McCool 
Properties is not a member of 340 Associates" but "a 
separate entity." Id. at 6. "On or about July 7, 2004, all 
of TA Properties' assets . . . were transferred to McCool 
Properties." Id. at 5. These assets included a six-story 
building located at 336-340 East Lincoln Highway, 
Coatesville, Pennsylvania, with a restaurant, bar, and 
convenience store on the first floor ("the Property"). Id. 
at 2-3.

Appellant is a judgment creditor of 340 Associates, [*3]  
"as the result of being seriously and permanently injured 
when a drunk driver crashed into her vehicle on March 
15, 2007." Id. at 1. The "intoxicated driver . . . had been 
served alcohol by employees of the Famous Mexican 
Restaurant ('Famous Restaurant'), located in part of the 
[Property]. Nazario Tapia and Rosa Tapia leased space 
from McCool Properties . . . for the restaurant . . . paying 
$3,600 per month [for] rent." Id. at 2, 20. "Mr. Tapia had 
a management agreement with 340 Associates for the 
use of [the License ('the Management Agreement').2 ] 
As the holder of the License, 340 Associates was the 
licensee." Id. at 2; see also Exhibit P-21.

[In November 2007, Appellant] sued for the 
damages she sustained in the motor vehicle 
[collision] in a civil action known as Fell v. Villava-
Martinez, [Chester County Court of Common 
Pleas] No. 2007-10827 [("the dram shop action")]. 
Following trial, the jury awarded [Appellant] 
damages in the sum of $6.8 million . . . against ten 

2 On December 17, 2004, the PLCB had "approved Mr. Tapia 
as manager of the License." TCO at 5.

defendants, including 340 Associates. No other 
defendant in the within matter was a defendant in 
the dram shop action. The liquor licensing laws 
impose joint and several liability, making 340 
Associates liable for the full amount of damages 
award. [*4] 

TCO at 2-3; see also Fell v. 340 Associates, LLC, 
2015 PA Super 212, 125 A.3d 75, 77 (Pa. Super. 2015).

Ray died on October 4, 2009, and his interest in McCool 
Properties passed to the Estate. TCO at 6.

After obtaining a judgment against [340] Associates 
in the dram shop action, [Appellant] was unable to 
execute against the License because [340] 
Associates had transferred the [L]icense to a third-
party, 334 Kayla, Inc. ("Kayla"). [Appellant] 
successfully prosecuted a civil action under the 
Pennsylvania Uniform Fraudulent Transfers Act, 12 
Pa.C.S.A. §[§] 5101-5110 ("PUFTA"), against 340 
Associates and Kayla. [Chester County Court of 
Common Pleas Docket Number 2011-10055 ("the 
PUFTA Action").] The fraudulent transaction 
involved 340 Associates transferring License to 
Kayla for $75,000 [in February 2010]. 340 
Associates took back a note for the full purchase 
price. At the same time, Kayla entered into a lease 
with McCool Properties for the commercial space at 
the Property. At the lease's expiration, Kayla was 
required to transfer the License to McCool 
Properties or the assignee for market value. In 
addition, the License served as security for the 
Lease. Kayla was restricted and could not sell, 
transfer, pledge or assign the License during the 
term of the Lease. Upon review, the Superior Court 
determined 340 [*5]  Associates had distributed its 
only asset, leaving it incapable of discharging its 
debts, which conduct violated [PUFTA]. [Appellant] 
was awarded and then sold the License for 
$415,000, which sum was applied to the judgment.

Id. at 2-3; see also Fell v. 340 Associates, 125 A.3d at 
76-78.3

On March 8, 2012, Appellant commenced an action 
against 340 Associates and McCool Properties at 
Chester County Court of Common Pleas Docket 
Number 2012-02481. The complaint sought to pierce 
the corporate veil of 340 Associates in order to hold 

3 Appellant "executed on the License during the second-half of 
2016[.]" Decision, 4/20/2018, "Findings of Fact" ¶ 35.

2019 Pa. Super. Unpub. LEXIS 4595, *1
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McCool Properties liable for the remainder of the 
judgment owed to Appellant by 340 Associates from the 
dram shop action.

On October 3, 2012, Appellant commenced a second 
action against the Brothers, the Estate, and McCool 
Properties at Chester County Court of Common Pleas 
Docket Number 2012-10523. The second complaint is 
nearly identical to the first complaint and likewise sought 
to pierce 340 Associates' corporate veil in order to hold 
the Brothers, the Estate, and McCool Properties liable 
for the remainder of the judgment owed to Appellant by 
340 Associates. On May 28, 2014, the two actions were 
consolidated.

"A five-day bench trial commenced March 19, 2018 and 
ended March [*6]  26, 2018." TCO at 1.

During the trial, Appellant's real estate expert testified 
that the maximum monthly rent that McCool Properties 
should have been charging the Tapias was $2,000.00. 
N.T. at 45. Appellant's accounting expert testified:

There was deposition testimony by the McCools 
that said that in the bar, there was a safe. That the 
safe contained the cash payments that were 
received by the managers of the apartment building 
and some of that cash was used to pay bonuses.
In my mind, there was a question as to whether all 
of that cash had been reported.

Id. at 103.

The Brothers testified as if on cross-examination during 
Appellant's case-in-chief. TCO at 16; N.T. at 213-366. 
"Both testified that Ray and subsequently [the] Estate 
had never been a member of 340 Associates." TCO at 
16.

During Chris's testimony, Appellant admitted the Petition 
for Probate and Grant of Letters for the Estate to the 
Register of Wills of Chester County ("Petition for 
Probate"). Exhibit P-11A.4 Attached to the Petition for 
Probate was Form REV-1500, the Inheritance Tax 
Return form filed pursuant to Ray's death. Exhibit P-11A 
at 13. Attached thereto was an undated, unsigned, one-

4 One page attached to the Petition for Probate, entitled 
"Assignment," in which Ray stated that he was transferring his 
ownership interest in 340 Associates to the Raymond R. 
McCool Revocable Agreement of Trust No. 1, Exhibit P-11A at 
62, was excluded by the trial court from the admitted exhibit on 
the basis of hearsay, since the "Assignment" was prepared by 
Ray himself, who was deceased and could not authenticate 
nor explain it. N.T. at 323, 370.

page document stating, in its entirety:

There are no Operating Agreements available for:
RCM Associates
MAC Real Estate, LLC

340 [*7]  Associates, LLC

Id. at 88.

Additionally, 340 Associates' "operating agreement was 
entered into evidence in [Appellant]'s case." TCO at 16; 
see also Exhibit P-77;5 N.T. at 326 (operating 
agreement marked as Exhibit P-77), 376 (admitted). 
Exhibit P-77 is entitled the "Limited Liability Company 
Operating Agreement for 340 Associates, LLC". 
Paragraph 1.8 of the operating agreement states, in its 
entirety: "THE MEMBERS. The name and place of 
residence of each member are contained in 
[Attachment6 ] 2 attached to this Agreement." Exhibit P-
77, Operating Agreement ¶ 1.8. Attachment 2 to the 
operating agreement is dated January 1, 2003, and is 
entitled "Listing of Members", identifying "Andrew 
McCool" and "Christian McCool" as 50% members, with 
no other names recorded. Id. at Attachment 2. The 
Certificate of Formation attached to the end of the 
operating agreement is also dated January 1, 2003, and 
is signed only by "Andrew McCool" and "R. Christian 
McCool." Id. at Certificate of Formation. Additionally, 
Paragraph 1.9 of the operating agreement states: "no 
additional members may be admitted to the Company 
through Issuance by the company of a new interest in 
the Company, without the prior unanimous written 
consent of the Members." [*8]  Id., Operating Agreement 
¶ 1.9. Ray is not named anywhere in the operating 
agreement. See generally id.

The Brothers also testified that every tax return filed for 
340 Associates between 2003 and 2007 that identified 
Ray as a member of 340 Associates "was erroneous 
and reflected a mistake." TCO at 16.

Chris explained that Ray had provided information 
about his membership in 340 Associates to the 
accountants and was simply wrong[ and that these 

5 In the certified record, part of the label on this exhibit is 
missing, reading only "iff's bit 7". However, as it appears in the 
record between Exhibit P-75 and Exhibit P-78, with no 
indication in the record that an Exhibit P-76 was ever admitted, 
we accept that this document is Exhibit P-77.

6 The text actually reads "Exhibit 2"; however, to avoid 
confusion with the labelling of the trial exhibits, we have 
chosen to substitute "Attachment 2" for "Exhibit 2".

2019 Pa. Super. Unpub. LEXIS 4595, *5
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r]eturns were amended when the mistake was
discovered. Additionally, Chris testified that he was
mistaken in 2011 when he said Ray was a member
for 340 Associates in a deposition.

Id.

At the conclusion of Appellant's case-in-chief, the Estate 
moved for nonsuit, arguing that 340 Associates' 
operating agreement from 2003 demonstrated that Ray 
was not a member of 340 Associates. N.T. at 377, 384-
85. Appellant was given the opportunity to argue against
nonsuit but never asserted that the operating agreement
was backdated or otherwise falsified. Id. at 386-87. The
trial court "grant[ed] the motion for compulsory nonsuit
with respect to the [E]state[.]" Id. at 388; see also TCO
at 1.

The remaining defendants then presented the expert 
testimony of real estate appraiser Daniel Knezevich, 
attorney [*9]  Patrick Stapleton, and forensic accountant 
Gregory Cowhey. N.T. at 542, 590, 761. Knezevich had 
performed a fair market rental study of the rents paid for 
commercial space at the Property and testified that the 
$3,600.00 per month that the Tapias were paying to 
McCool Properties in rent for commercial space at the 
Property was a fair market rate and that the License 
was immaterial to his calculation of the fair market rate 
for rent since the License was not part of the real estate. 
Id. at 545, 550; TCO at 20.

Stapleton . . . testif[ied] as an expert on liquor law 
and business structures used in the liquor industry 
in Pennsylvania. Mr. Stapleton served on the 
[PLCB] for fourteen years, five as chair, and had 
returned to private legal practice approximately five 
years earlier. Mr. Stapleton devotes nearly half of 
his practice [to] liquor law, including counseling 
clients regarding business structures. Mr. Stapleton 
testified that 340 Associates could have required 
Mr. Tapia, as manager, to pay a fee for use of the 
License. The PLCB regulations do not address 
such a fee, so a licensee and manager are free to 
negotiate mutually acceptable terms. Mr. Stapleton 
testified that not all of his clients who are licensees 
charge for use of their licenses [*10]  and that it was 
not uncommon for clients who had purchased a 
license for investment only to enter into a similar, 
no payment arrangement with a manager.

TCO at 20; see also N.T. at 590, 613.

Cowhey testified about the "capital adequacy" of 340 
Associates:

There is no significant cash flow obligations 
because under the [M]anagement [A]greement, the 
manager is responsible for the purchase and sale 
of the liquor, and then what flows through to 340 
Associates is the obligation to collect from the 
manager and then to remit to the State the sales 
tax on the food sales.

N.T. at 786-87.
A decision was entered in favor of remaining 
[Appellees] on April 19, 2018. [Appellant] filed two 
motions for post-trial relief. The first, filed April 3, 
2018, requested removal of the non-suit [and 
argued, for the first time, that 340 Associates' 
operating agreement was backdated]. The second, 
filed April 30, 2018, sought relief from the decision. 
On November 6, 2018, all post-trial relief was 
denied. [Appellant] timely filed an appeal and 
subsequently filed a statement of errors complained 
of on appeal[.]

TCO at 1-2; see also id. at 16.

Appellant now presents the following issues for our 
review:

1. Whether the trial court erred as a matter of law
when it refused to pierce [*11]  the corporate veils
of 340 Associates and McCool Properties, and hold
these alter ego companies and their individual
owners, [the Brothers and Ray] liable for
[Appellant]'s judgment against 340 Associates,
because the trial court's findings were unsupported
by competent evidence or premised on an error of
law that:

a) 340 Associates and McCool Properties had
different owners and the trial court is
collaterally estopped from finding that Ray[]
owned 340 Associates;
[b)] 340 Associates was not undercapitalized
for its acceptable purpose of being a "shell"
company that owns a dangerous bar and its
liquor license without providing any oversight of
the bar operations and without earning any
money off the bar business, but instead
delegates all responsibility and profit to its bar
"manager," who, in turn, pays McCool
Properties flat inflated monthly rent;
[c)] the McCools did not further their personal
interests through their misuse of corporate
forms and may shield themselves from liability
pursuant to the advantages of the corporate
form they selected[;]

2019 Pa. Super. Unpub. LEXIS 4595, *8
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[d)] the frauds proven do not demonstrate the 
individual McCools used their corporate forms 
to perpetrate a fraud or other illegality, 
therefore [*12]  the McCools are entitled to 
shield themselves from liability for [Appellant]'s 
judgment; [and]
[e)] McCool Properties did not fund or 
otherwise pay for 340 Associates' liquor license 
or its expenses[.]

2. Whether the trial court's findings are unsupported 
by competent evidence and whether it misapplied 
the law in concluding that, even if the court were to 
apply the "enterprise" or "single entity" theory 
factors to these actions, McCool Properties may not 
be held liable for [Appellant]'s judgment against 340 
Associates?

Appellant's Brief at 2-4 (emphasis in original) (issues re-
ordered to facilitate disposition) (trial court's answers 
omitted).

Preliminarily, we note: "Pennsylvania carries a strong 
presumption against piercing the corporate veil. The 
corporate entity should be upheld unless specific, 
unusual circumstances call for an exception." Mark 
Hershey Farms, Inc. v. Robinson, 2017 PA Super 
306, 171 A.3d 810, 816 (Pa. Super. 2017) (citation 
omitted).

In the current action, Appellant contends that the trial 
court erred by refusing to pierce the corporate veil of 
340 Associates in order to reach the assets of the 
Estate, the Brothers, and McCool Properties. Appellant's 
Brief at 29. We will consider her arguments relating to 
each in turn.

The Estate

Standard of Review

The Estate [*13]  was dismissed from this action 
pursuant to a nonsuit. N.T. at 388; TCO at 1. Our 
standard of review for a nonsuit is as follows:

A nonsuit is proper only if the [fact-finder], viewing 
the evidence and all reasonable inferences arising 
from it in the light most favorable to the plaintiffs, 
could not reasonably conclude that the elements of 
the cause of action had been established. . . . We 
will reverse only if the trial court abused its 
discretion or made an error of law.

Kovacevich v. Regional Produce Cooperative Corp., 
2017 PA Super 322, 172 A.3d 80, 85 (Pa. Super. 2017) 
(citation omitted) (some formatting).

What Assets are Reached by Piercing the Corporate 
Veil?

In Pennsylvania, unlike in some other jurisdictions,7 the 
corporate veil is only allowed to be pierced to access 
the assets of the corporation's shareholders or, as here, 
the limited liability company's members;8 this concept is 
known as the "alter ego theory" of piercing the corporate 
veil.9 Lomas v. Kravitz, 2015 PA Super 267, 130 A.3d 
107, 126 (Pa. Super. 2015) (en banc) ("Piercing the 
corporate veil provides a means of assessing liability for 
the acts of a corporation against an equity holder in 
the corporation." (emphasis added) (citation and internal 
quotation marks omitted)), aff'd, 642 Pa. 181, 170 A.3d 
380 (Pa. 2017); Mark Hershey Farms, 171 A.3d at 816 
("when it is appropriate to pierce the corporate veil, it is 
the shareholder, and not some other entity, who is 
held liable" (emphasis [*14]  added) (citation omitted)); 
Allegheny Energy Supply Co. v. Wolf Run Mining 
Co., 2012 PA Super 163, 53 A.3d 53, 58 n.7 (Pa. Super. 
2012) ("the alter ego theory which requires proof (1) 

7 E.g., California (Toho-Towa Co. v. Morgan Creek 
Productions, Inc., 217 Cal. App. 4th 1096, 159 Cal. Rptr. 3d 
469 (Cal. Ct. App. 2013)); Indiana (Reed v. Reid, 980 N.E.2d 
277, 302 (Ind. 2012); Smith v. McLeod Distributing, Inc., 
744 N.E.2d 459, 463 (Ind. Ct. App. 2000)); Illinois (Main Bank 
of Chicago v. Baker, 86 Ill. 2d 188, 427 N.E.2d 94, 102, 56 Ill. 
Dec. 14 (Ill. 1981); Gillespie Community Unit School 
District No. 7, Macoupin County v. Union Pacific Railroad 
Co., 2015 IL App (4th) 140877, 398 Ill. Dec. 245, 43 N.E.3d 
1155, 1180 (Ill. Ct. App. 2015)); and Louisiana (Ames v. Ohle, 
219 So. 3d 396 (La. Ct. App. 2017); Southern Capitol 
Enterprises, Inc. v. Coneco Services, LLC, 476 F. Supp. 2d 
589, 595-96 (M.D. La. 2007) (citing Green v. Champion 
Insurance Co., 577 So. 2d 249, 257-58 (La. Ct. App.), writ 
denied, 580 So. 2d 668 (La. 1991))).

8 "Any business that may be conducted in a corporate form 
may also be conducted as a partnership or a limited liability 
company[,]" 15 Pa.C.S. § 8102(a)(1), and "in the appropriate 
case the doctrine of piercing the corporate veil will be applied 
to a limited liability company." Advanced Telephone 
Systems, Inc. v. Com-Net Professional Mobile Radio, LLC, 
2004 PA Super 100, 846 A.2d 1264, 1281 n.11 (Pa. Super. 
2004).

9 The trial court applied the alter ego theory when rendering its 
decision. TCO at 6.
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that the party exercised domination and control 
over corporation; and (2) that injustice will result if 
corporate fiction is maintained despite unity of interests 
between corporation and its principal" (emphasis added) 
(citation omitted)); Advanced Telephone Systems, 
Inc. v. Com-Net Professional Mobile Radio, LLC, 
2004 PA Super 100, 846 A.2d 1264, 1278 (Pa. Super. 
2004) ("[t]he alter ego theory . . . is applicable when the 
individual or corporate owner controls the corporation to 
be pierced and the controlling owner is to be held 
liable"; "[t]he alter ego theory is available whenever one 
party seeks to hold the corporation owner liable for 
any claim or debt" (emphasis added) (citation and 
internal brackets and quotation marks omitted)). In other 
words, the assets available when a corporate veil is 
pierced are only those of the individuals or businesses 
that have an ownership interest in the company to be 
pierced.

Accordingly, whether the assets of the Estate are 
available to Appellant if the corporate veil of 340 
Associates were pierced depends upon whether Ray 
(and, in turn, the Estate) was a member of 340 
Associates at the time of the collision.10 The trial court 
found that Ray was never a member of 340 Associates. 
TCO at [*15]  15-17. Appellant disagrees. Appellant's 
Brief at 36.

Brief Overview of the Law of Limited Liability Companies

In order to determine who is a member of a limited 
liability company, we must first provide a brief overview 
of limited liability company law in our Commonwealth. 
Pennsylvania law concerning limited liability companies 
is governed by the Uniform Limited Liability Company 
Act of 2016. 15 Pa.C.S. §§ 8811-8898. Although 
enacted in 2016, the Act governs all limited liability 
companies as of April 1, 2017, irrespective of when the 
company was established, id. § 8811(c), and thus 
controls 340 Associates, which was formed in 2001. 
TCO at 3.

A limited liability company's "operating agreement 
governs relations among the members as members and 
between the members and the limited liability 
company[.]" 15 Pa.C.S. § 8815(a). "A limited liability 

10 It is undisputed that the Brothers were members of 340 
Associates, and, consequently, we will not need to engage in 
any analysis of whether their personal assets would be 
available to Appellant if the evidence supports piercing 340 
Associates' corporate veil.

company is as much a creature of contract as of 
statute." Committee Comment to 15 Pa.C.S. § 8815.

"If a limited liability company is initially to have more 
than one member, those persons become members as 
agreed by those persons and the organizer before the 
formation of the company." 15 Pa.C.S. § 8841(b).

After formation of a limited liability company, a 
person becomes a member:

(1) by action of the organizer if the company 
does not have any members; [*16] 

(2) as provided in the operating agreement;
(3) as the result of a transaction effective under 
Chapter 3 (relating to entity transactions);

(4) with the affirmative vote or consent of all 
the members; or

(5) as provided in section 8871(a)(3) (relating 
to events causing dissolution).

Id. § 8841(d) (emphasis added). Again, a "limited 
liability company is in part a creature of contract[.]" 
Committee Comment to 15 Pa.C.S. § 8841(d).

What Evidence May be Considered

Initially, we note that, in support of its claim that Ray 
was a member of 340 Associates, Appellant has relied 
upon evidence introduced by Appellees. Appellant's 
Brief at 37-40 (citing N.T. at 408, 417-18, 426, 431, 523, 
526, 529-30). However, the Estate was dismissed from 
this action pursuant to a nonsuit, N.T. at 388; TCO at 1, 
and, in deciding a nonsuit, "the court must consider only 
plaintiff's evidence as if no evidence had been 
introduced by the defendant." Comment to Pa.R.C.P. 
230.1 (quoting Harnish v. School District of 
Philadelphia, 557 Pa. 160, 732 A.2d 596, 599 (Pa. 
1999)). Accordingly, we cannot consider any of the 
evidence cited by Appellant that was introduced at trial 
by Appellees.

Without this evidence, Appellant's remaining argument 
in her brief is that 340 Associates' operating agreement 
was backdated and did not exist as of the time of the 
collision in 2007. Appellant's Brief at 39. However, 
Appellant never alleged that the operating [*17]  
agreement was backdated during oral argument on the 
Estate's motion for nonsuit. N.T. at 386-87. Appellant 
suggested this backdating for the first time in her post-
trial motion. TCO at 16. "A party may not, at the post-
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trial motion stage, raise a new theory which was not 
raised during trial." E.S. Management v. Yingkai Gao, 
2017 PA Super 362, 176 A.3d 859, 864 (Pa. Super. 
2017). Any claim that the operating agreement was 
backdated to support a contention that the nonsuit 
against the Estate was improper is therefore waived.

Assuming it were not waived, the evidence of this 
alleged backdating that Appellant relies upon in her brief 
consists of a letter from 340 Associates' attorney in the 
dram shop action dated June 23, 2009 and a single-
page attachment to the Pennsylvania inheritance tax 
return filed pursuant to Ray's death, Exhibit P-11A at 88. 
Appellant's Brief at 39.

The letter, allegedly from 340 Associates' dram shop 
action counsel, does not appear amongst the exhibits 
included in the certified record.11 Although Appellant 
has included the letter in her reproduced record,

[a]n appellate court may consider only the facts 
which have been duly certified in the record on 
appeal. Commonwealth v. Young, 456 Pa. 102, 
115, 317 A.2d 258, 264 (1974). All involved in the 
appellate process have a duty to take steps 
necessary to assure that the appellate court has 
a [*18]  complete record on appeal, so that the 
appellate court has the materials necessary to 
review the issues raised on appeal. Ultimate 
responsibility for a complete record rests with the 
party raising an issue that requires appellate court 
access to record materials. See, e.g., 
Commonwealth v. Williams, 552 Pa. 451, 460, 
715 A.2d 1101, 1106 (1998) (addressing obligation 
of appellant to purchase transcript and ensure its 
transmission to the appellate court).

Note to Pa.R.A.P. 1921. Ultimate responsibility for the 
letter appearing in the certified record thus rested with 
Appellant as the party raising the issue that required this 
Court access to that letter. Id. As we may consider only 
the facts from the duly certified record, id., we cannot 
consider the letter, and, hence, assuming arguendo that 
Appellant's assertion that the operating agreement did 
not exist in 2007 were not waived, the only evidence of 
record supporting Appellant's contention is an undated, 
unsigned, single page with a word count of 16 words, 

11 This Court's Prothonotary contacted the Chester County 
Office of the Prothonotary and the chambers of the Honorable 
Edward Griffith, and neither the Chester County Prothonotary 
nor the trial judge's chambers were able to provide a copy of 
the June 2009 letter.

which was part of an attachment to an attachment to an 
exhibit. Exhibit P-11A at 88.

Evidence of Record was Sufficient for the Trial Court to 
Conclude that Ray was Never a Member of 340 
Associates

Appellees presented sufficient evidence of record to 
establish that [*19]  the Brothers were the only members 
of 340 Associates at the time of and after the 2007 
collision and that Ray was never a member of 340 
Associates. Membership in a limited liability company is 
determined by the members themselves. At the 
formation of the company, "persons become members 
as agreed by those persons[.]" 15 Pa.C.S. § 8841(b). 
With the exception of a few limited circumstances that 
are not relevant to the current facts, after the formation 
of the company, members can only be added "as 
provided in the operating agreement" and/or "with the 
affirmative vote of all the members[.]" Id. § 8841(d)(2), 
(4). In the current appeal, the Brothers -- the two 
undisputed members of 340 Associates - "testified that 
Ray and subsequently [the] Estate had never been a 
member of 340 Associates. The operating agreement 
requires written consent of its members to admit a new 
member." TCO at 16; see also Exhibit P-77, Operating 
Agreement at ¶ 1.9. Since membership in a limited 
liability company is determined by the members 
themselves, where, as here, there is no evidence that, 
at the time of formation, any agreement existed 
amongst the undisputed members that Ray would be a 
member of 340 Associates, 15 Pa.C.S. § 8841(b), and 
no evidence that Ray was subsequently added as a 
member [*20]  by the existing members' vote or written 
consent as provided by 340 Associates' operating 
agreement, id. § 8841(d)(2), (4), Appellant has failed to 
provide any evidence that Ray was a member of 340 
Associates. See Exhibit P-77, Operating Agreement at 
¶¶ 1.8-1.9, Attachment 2 & Certificate of Formation; see 
generally Exhibit P-77.

As the trial court emphasized: "Whether a person is a 
member or not of a limited liability company is a 
contractual matter pursuant to the operating 
agreement." TCO at 16. This statement aligns with the 
Committee Comments in Uniform Limited Liability 
Company Act of 2016. See Committee Comment to 15 
Pa.C.S. § 8815 ("A limited liability company is as much 
a creature of contract as of statute."); Committee 
Comment to 15 Pa.C.S. § 8841(d) (a "limited liability 
company is in part a creature of contract"). No matter 
what other evidence Appellant may have introduced or 
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attempted to introduce, "[t]he operating agreement is 
conclusive evidence of the identity of the membership of 
340 Associates." TCO at 16; see also Exhibit P-77, 
Operating Agreement ¶ 1.8, Attachment 2 & Certificate 
of Formation. See 15 Pa.C.S. § 8815(a)(1) ("the 
operating agreement governs relations among the 
members as members and between the members and 
the limited liability company").

To [*21]  the extent that the trial court considered any 
other evidence about the members of 340 Associates 
beyond the operating agreement itself and the Brothers' 
testimony about 340 Associates' members, the trial 
court, as fact-finder, was unpersuaded that it should be 
given any significant weight—and certainly not more 
weight than the terms of the operating agreement or the 
Brothers' testimony about 340 Associates' membership:

[Although] Ray was identified on 340 Associates' 
tax returns for 2003-2007 as a one-third member 
[and] on the inheritance tax return . . . documents 
filed [for the] Estate as a one-third member of 340 
Associates [and] Chris or Andy signed the tax 
returns on which Ray is designated a one-third 
member of 340 Associates[,] Chris and Andy 
testified that every return was erroneous and 
reflected a mistake. Chris explained that Ray had 
provided information about his membership in 340 
Associates to the accountants and was simply 
wrong. Returns were amended when the mistake 
was discovered. Additionally, Chris testified that he 
was mistaken in 2011 when he said Ray was a 
member of 340 Associates in a deposition. Having 
considered the totality of this evidence, [the trial 
court] [*22]  concluded that certain mistakes were 
made due to a lack of oversight, inattentiveness or 
overconfidence that Ray was performing correctly; 
however, [the trial court] found the operating 
agreement to be conclusive on the issue of 
membership of 340 Associates.

TCO at 16.

Moreover, Appellant has provided us with no law that 
tax returns and inheritance documents may be 
considered at all when determining that the members of 
a limited liability company, let alone that they deserve 
greater weight than the company's operating agreement 
or the testimony of the undisputed members about the 
company's membership. See Appellant's Brief at 36-45.

Whether the Trial Court was Collaterally Estopped from 
Finding that Ray Owned 340 Associates is Irrelevant

Finally, Appellant represents that "the trial court was not 
collaterally estopped from finding that Ray[] owned 340 
Associates" by "its prior factual finding in the PUFTA 
[A]ction[.]" Appellant's Brief at 43.12

Yet, even if all of the findings from the PUFTA Action 
about the membership of 340 Associates are ignored, 
for the reasons given above, Appellees still presented 
sufficient evidence at the trial in the current case to 
establish that the Brothers were the [*23]  only members 
of 340 Associates at the time of and after the 2007 
collision and that Ray was never a member of 340 
Associates. Thus, whether the trial court was collaterally 
estopped from finding Ray owned 340 Associates is of 
no moment.

* * *

Accordingly, Ray was never a member of and had no 
ownership interest in 340 Associates, and, therefore, the 
Estate's assets would not be available to Appellant even 
if other evidence establishes that the corporate veil of 
340 Associates should be pierced. See Mark Hershey 
Farms, 171 A.3d at 816; Allegheny Energy Supply, 53 
A.3d at 58 n.7; Advanced Telephone Systems, 846 
A.2d at 1278. The trial court thus did not abuse its 
discretion nor make an error of law in granting nonsuit in 
favor of the Estate. See Kovacevich, 172 A.3d at 85.

The Brothers

Standard of Review

The trial court entered a verdict in favor of the Brothers. 
TCO at 1. Our standard for reviewing non-jury verdicts 
is as follows:

Our appellate role in cases arising from non-jury 
trial verdicts is to determine whether the findings of 
the trial court are supported by competent evidence 
and whether the trial court committed error in any 

12 "The phrase 'collateral estoppel,' also known as 'issue 
preclusion,' means that when an issue of law, evidentiary fact, 
or ultimate fact has been determined by a valid and final 
judgment, that issue cannot be litigated again between the 
same parties in any future lawsuit." Commonwealth v. 
States, 2005 PA Super 434, 891 A.2d 737, 742 (Pa. Super. 
2005), aff'd, 595 Pa. 453, 938 A.2d 1016 (Pa. 2007).
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application of the law. The findings of fact of the 
trial judge must be given the same weight and 
effect on appeal as the verdict of a jury. We 
consider the evidence in a light most favorable to 
the verdict winner. We will [*24]  reverse the trial 
court only if its findings of fact are not supported by 
competent evidence in the record or if its findings 
are premised on an error of law. However, where 
the issue concerns a question of law, our scope of 
review is plenary.

Ferraro v. Temple University, 2018 PA Super 99, 185 
A.3d 396, 401 (Pa. Super. 2018) (citation omitted), 
reargument denied (June 27, 2018).

Factors to Consider When Deciding Whether to Pierce 
the Corporate Veil

Unlike Ray, there is no dispute that the Brothers are 
members of 340 Associates and that their personal 
assets would be available to Appellant if it is determined 
that piercing 340 Associates' corporate veil were 
appropriate. Exhibit P-77, Operating Agreement ¶ 1.8, 
Attachment 2 & Certificate of Formation; TCO at 3-6, 16.

Unfortunately, "there appears to be no clear test or well 
settled rule in Pennsylvania ... as to exactly when the 
corporate veil can be pierced and when it may not be 
pierced." Fletcher-Harlee Corporation v. Szymanski, 
2007 PA Super 310, 936 A.2d 87, 95 (Pa. Super. 2007) 
(citations and internal quotation marks omitted).13 The 
Supreme Court of Pennsylvania's latest decision on 
piercing the corporate veil stated: "The corporate veil 
will be pierced and the corporate form disregarded 
whenever justice or public policy demand, such as when 
the corporate form has been used to defeat public 
convenience, justify wrong, [*25]  protect fraud, or 
defend crime." Commonwealth by Shapiro v. Golden 
Gate National Senior Care LLC, 194 A.3d 1010, 1035 
(Pa. 2018). Most recently, this Court has stated:

In deciding whether to pierce the corporate veil, 
courts are basically concerned with determining if 
equity requires that the shareholders' traditional 
insulation from personal liability be disregarded and 
with ascertaining if the corporate form is a sham, 
constituting a facade for the operations of the 
dominant shareholder. Thus, we inquire . . . 
whether corporate formalities have been observed 

13 The Pennsylvania Association for Justice has filed an 
amicus curiae brief arguing, in part, that "there should be a 
clear test and a well settled rule." Amicus Curiae Brief at 16.

and corporate records kept, whether officers and 
directors other than the dominant shareholder 
himself actually function, and whether the dominant 
shareholder has used the assets of the corporation 
as if they were his own.

Mark Hershey Farms, 171 A.3d at 816 (emphasis 
omitted) (citations omitted). This Court's latest en banc 
panel to address what factors a court should consider 
when deciding whether to pierce the corporate veil 
asserted: "We consider the following factors when 
determining whether to pierce the corporate veil: (1) 
undercapitalization; (2) failure to adhere to corporate 
formalities; (3) substantial intermingling of corporate and 
personal affairs, and (4) use of the corporate form to 
perpetrate a fraud." Lomas, 130 A.3d at 126 (citing 
Lumax Industries, Inc. v. Aultman, 543 Pa. 38, 669 
A.2d 893, 895 (Pa. 1995)).

 [*26] Undercapitalization

We first consider whether 340 Associates is 
undercapitalized. See id. Appellant argues that 340 
Associates "was undercapitalized and insolvent in part 
because of its contingent liabilities." Appellant's Brief at 
54. After a thorough review of the record, the briefs of 
the parties, the applicable law, and the well-reasoned 
analysis of the Honorable Edward Griffith, we find 
Appellant's argument to be unpersuasive. The trial court 
opinion comprehensively discusses and properly 
disposes of this consideration:

340 Associates was formed to hold the License. 
Once the PLCB approved the transfer of the 
License . . . to 340 Associates, the License was 
contributed to 340 Associates by its members. A 
capital contribution is an accepted method of 
capitalizing a limited liability company.14 ] The 
[M]anagement [A]greement provided for the 
manager of the License[, Mr. Tapia,] to pay all 

14 See 15 Pa.C.S. § 8842:

A contribution may consist of:

(1) property transferred to, services performed for or 
another benefit provided to the limited liability company;

(2) an agreement to transfer property to, perform services 
for or provide another benefit to the company; or

(3) any combination of items listed in paragraphs (1) and 
(2).
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expenses associated with maintaining the License. 
The food sales tax was a pass-through, paid by the 
manager to 340 Associates and then paid by 340 
Associates to the taxing authority. [N.T. at 787.] 
The remainder of the expenses, such as licensing 
fees, [other] taxes, and liquor costs, were required 
to be paid [*27]  by the manager. If funds were 
advanced to pay an expense, the manager was 
obligated to make reimbursement. A limited liability 
company need be capitalized adequately only for 
the purposes of its operation and is not required to 
have excess capital for all possible contingencies. 
Miller v. Brass Rail Tavern, Inc., 702 A.2d 1072, 
1076 (Pa. Super. Ct. 1997)(failure of corporation to 
have sufficient assets to pay dram shop action 
judgment does not mandate a finding that the 
business was undercapitalized). 340 Associates 
always held a valuable asset, the License, which 
could have been sold at any time and was, in fact, 
transferred to [Appellant] to partially satisfy the 
judgment she holds. The evidence supports the 
conclusion that 340 Associates was adequately 
capitalized for the purposes of its operation from 
the time of its formation.

TCO at 18.15

Corporate Formalities

Appellant does not contend that the Brothers failed to 
observe corporate formalities.16 See Appellant's Brief at 

15 Within Appellant's argument about 340 Associates' 
undercapitalization, she refers to "the fact that The Famous 
[Restaurant] did not have liquor liability insurance" and "the 
McCools intentionally providing no oversight to the bar 
operations[.]" Appellant's Brief at 54, 61. Although we do not 
wish to excuse poor oversight and inadequate insurance by 
any holder of a liquor license, there is no obvious connection 
between this behavior and the company's alleged 
undercapitalization.

16 In any event, a failure to adhere to corporate formalities is of 
less significance when determining whether to pierce the veil 
of a limited liability company, like 340 Associates, than that of 
a corporation. According to 15 Pa.C.S. § 8106:

In any event, a failure to adhere to corporate formalities is of 
less significance when determining whether to pierce the veil 
of a limited liability company, like 340 Associates, than that of 
a corporation. According to 15 Pa.C.S. § 8106:

The failure of a . . . limited liability company to observe 
formalities relating to the exercise of its powers or 

45-71; [*28]  see also Lomas, 130 A.3d at 126; Mark 
Hershey Farms, 171 A.3d at 816. Assuming Appellant 
had addressed this factor, pursuant to our review of the 
record, we would agree with the trial court that: "340 
Associates was attentive to the formalities of a limited 
liability company in that the company had a certificate of 
organization and an operating agreement, filed federal 
income tax returns, kept bookkeeping records, and 
maintained a separate bank account." TCO at 19.

Intermingling of Assets and Affairs

The subsequent consideration is whether the Brothers 
have "used the assets of the corporation as if they were 
[their] own" or "substantial[ly] intermingle[ed] corporate 
and personal affairs[.]" See Lomas, 130 A.3d at 126; 
Mark Hershey Farms, 171 A.3d at 816.

Appellant argues that the Brothers "improperly furthered 
their personal interests through the use of their 
company forms." Appellant's Brief at 66; see also id. at 
71 (contending that the Brothers "present . . . a 
compelling example of how corporate forms can be 

management of its activities and affairs is not a ground 
for imposing liability on a partner, member or manager of 
the entity for a debt, obligation or other liability of the 
entity.

The Committee Comment to 15 Pa.C.S. § 8106 further 
explains:

This section pertains to the equitable doctrine of "piercing 
the veil"-i.e., conflating an entity and its owners to hold 
one liable for the obligations of the other. The doctrine of 
"piercing the corporate veil" is well-established, and 
courts regularly (and sometimes almost reflexively) apply 
that doctrine to limited liability companies and other 
unincorporated entities. In the corporate realm, "disregard 
of corporate formalities" is a key factor in the piercing 
analysis. In the realm of limited [*29]  liability companies, 
that factor is inappropriate, because informality of 
organization and operation is both common and desired. 
See e.g. Rest. of Hattiesburg, LLC v. Hotel & Rest. 
Supply, Inc., 84 So. 3d 32, 42 (Miss. Ct. App. 2012) 
(recognizing that "an LLC imposes much less formalities 
on its members than a corporation" and stating that "[t]he 
traditional lack of formalities--failure to conduct regular 
meetings, failure to appoint officers and directors, etc.--
does not necessarily signal LLC abuse"). . . . The 
formalities at issue are the process formalities of 
governance-both those few created by this title and 
however few or many might be created by the organic 
rules.
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abused to further their own personal interest"). 
Appellant's argument is a bit muddled, but she appears 
to maintain that the [*30]  Brothers were receiving 
unreported income by concealing a fee for leasing the 
License -- that should have gone to 340 Associates 
directly --within inflated rent payments from the Tapias 
to McCool Properties. Id. at 66, 68-70. As evidence, 
Appellant points to "uncertainty around the amount of 
cash rent that was reported as received on McCool 
Properties['] tax return[.]" Id. at 71 (citing N.T. at 103-
04). She also believes that the trial court should have 
given greater weight to the evidence of her real estate 
expert. Id. at 68.

However, Knezevich testified that no such fee for use of 
the License could have been concealed in the Tapias' 
rent payments, because the rent charged by McCool 
Properties was appropriate and consistent with the fair 
market rental rates for commercial property in that 
location. N.T. at 550; TCO at 20. Although Appellant's 
expert disagreed with Knezevich's assessment that 
$3,600.00 per month was a reasonable amount of rent 
for the Tapias to be paying to lease the space for the 
Famous Restaurant, N.T. at 45, the trial court, as fact-
finder, found Knezevich's assessment more credible 
"based on his familiarity with the Property, his 
comparables and the scope of his analysis." TCO at 20 
n.11. Appellant is asking this Court to discount the trial 
court's credibility determination, [*31]  which we cannot 
and will not do. Lomas, 130 A.3d at 128 ("a fact-finder's 
credibility determinations may not be overturned by a 
reviewing court as long as there is sufficient evidence in 
the record to support those determinations"). 
Additionally, Stapleton's expert testimony established 
that there would have been no need to conceal a fee 
paid by the Tapias for leasing the License, because 
requiring remuneration for the use of a liquor license is 
perfectly legal. N.T. at 613; TCO at 20.

As for Appellant's allegation that the Brothers may be 
underreporting rent paid with cash, Appellant's Brief at 
71, what her own expert stated was, "In my mind, there 
was a question as to whether all of that cash had been 
reported." N.T. at 103. Although Appellant's expert may 
have had "a question[,]" neither he nor any other 
witness presented evidence that McCool Properties' 
records were incomplete and, more importantly, that 
340 Associates' corporate records were deficient.

Thus, we agree with the trial court that the evidence 
established "the Tapias were charged market rent for 
the Property and that there was no excess attributable 
to a usage fee for the License." TCO at 20.

In addition to refuting Appellant's above arguments, we 
further wish to note that there [*32]  is no evidence that 
any funds or other assets of 340 Associates were used 
for the Brothers' personal expenses. Although the 
Brothers may have used their own personal funds to 
buoy 340 Associates, there is no evidence of the 
members using 340 Associates' assets to pay for 
personal expenses - i.e., no evidence of members 
"us[ing] the assets of the [company] as if they were 
[their] own." Mark Hershey Farms, 171 A.3d at 816. In 
Miller v. Brass Rail Tavern, Inc., 702 A.2d 1072, 1076 
(Pa. Super. 1997), this Court also observed that the fact 
that certain obligations of the corporate entity, such as 
mortgage payments and payments to employees, were 
made from non-corporate sources is not enough to 
prove substantial intermingling of corporate and 
personal affairs. As the trial court observed, "[t]o the 
extent such payments were made here, [Appellant] 
failed to establish a substantial intermingling of 
corporate and personal funds." TCO at 21.

Use of the Corporate Form to Justify Wrong or to 
Perpetrate/Protect Fraud17

The final factor is whether the Brothers used 340 
Associates' corporate form to justify wrong or to 
perpetrate or to protect fraud. See Commonwealth by 
Shapiro, 194 A.3d at 1035; Lomas, 130 A.3d at 126; 
see also Mark Hershey Farms, 171 A.3d at 816 
(courts must ascertain "if the corporate form is a sham").

Appellant contends that the Brothers "transferred [the 
License] to McCool Properties['] tenant [*33]  while 
[Appellant]'s dram shop action was pending to avoid 
losing the [L]icense after the upcoming verdict" and 
"used their corporate forms to perpetrate frauds," 
reminding this Court that it "already determined that 340 
Associates committed fraud once, as a matter of law." 
Appellant's Brief at 33, 45 (italics in original) (citing Fell 
v. 340 Associates, 125 A.3d 75, 2015 PA Super 212).

17 Although our case law is clear that "[t]he corporate existence 
can be disregarded without a specific showing of fraud[,]" 
Hanrahan v. Audubon Builders, Inc., 418 Pa. Super. 497, 
614 A.2d 748, 753 (Pa. Super. 1992), it is less inexplicit as to 
whether the corporate veil can be pierced based only on fraud, 
without any other factors being established; thus, even though 
we have found so far that Appellant has failed to establish any 
other consideration used to determine if a corporate veil 
should be pierced, we will still address this final factor in an 
abundance of caution.
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Although Appellant is correct that this Court previously 
found that 340 Associates had committed fraud, Fell v. 
340 Associates, 125 A.3d at 84, "[t]he fraud in the 
PUFTA [A]ction was the distribution of 340 Associates' 
only asset, the License, leaving it incapable of 
discharging its debt." TCO at 23. Nothing in this Court's 
decision explicitly held that the corporate form was 
used to perpetrate the fraud. See Fell v. 340 
Associates, 125 A.3d at 84.

While there is no case law explicitly defining "use of the 
corporate form," courts have considered the phrase to 
mean use of the corporate form's protections. See 
Lumax Industries, 669 A.2d at 895 ("unjustly seeking 
corporate protection"); Sams v. Redevelopment 
Authority of the City of New Kensington, 431 Pa. 
240, 244 A.2d 779, 781 (Pa. 1968) ("it must be 
determined that the corporate fiction is being used by 
the corporation itself to defeat public convenience, 
justify wrong either to third parties dealing with the 
corporation, [*34]  or internally between shareholders' 
(derivative suits), perpetrate fraud or other similar 
reprehensible conduct"); Newcrete Products v. City of 
Wilkes-Barre, 37 A.3d 7, 12 (Pa. Cmwlth. 2012) ("the 
use of the corporate form's protection"); Accurso v. 
Infra-Red Services, Inc., 23 F. Supp. 3d 494, 510 (E.D. 
Pa. 2014) ("the evidence must show that the 
corporation's owners abused the legal separation of a 
corporation from its owners" (citations omitted)).18

Generally, PUFTA permits a creditor to void a 
transfer or obligation upon direct or indirect proof of 
fraud. See 12 Pa.C.S. §§ 5101-5110. Because 
direct proof of fraud is rarely available, Section 
5104 identifies factors—"badges of fraud"—that a 
court may consider in ascertaining whether the 
debtor executed a voidable transfer[.]

Fell v. 340 Associates, 125 A.3d at 81. In the PUFTA 
Action, the trial court, as fact-finder, held that Appellant 
had "established the existence of the elements of fraud 
at 12 Pa.C.S. § 5104(b)(4), (5), (9), and (10)." Id. at 79. 
The factors listed in those subsections are:

(4) before the transfer was made or obligation was 

18 "Although we are not bound by decisions from the 
Commonwealth Court or from courts in other jurisdictions, we 
may use them for guidance to the degree we find them useful, 
persuasive, and (for other jurisdictions) not incompatible with 
Pennsylvania law." Ferraro, 185 A.3d at 404 (citing Newell v. 
Montana West, Inc., 2017 PA Super 15, 154 A.3d 819, 823 & 
n.6 (Pa. Super. 2017)).

incurred, the debtor had been sued or threatened 
with suit;
(5) the transfer was of substantially all the debtor's 
assets; . . .
(9) the debtor was insolvent or became insolvent 
shortly after the transfer was made or the obligation 
was incurred;

(10) the transfer occurred shortly before or shortly 
after [*35]  a substantial debt was incurred

12 Pa.C.S. § 5104(b)(4), (5), (9), (10). None of these 
"badges of fraud" have anything to do with use of the 
corporate form's protection, i.e., the insulation of the 
company's owners -- in this case, the Brothers — from 
the company's liability. See Lumax Industries, 669 
A.2d at 895; Sams, 244 A.2d at 781; Newcrete 
Products, 37 A.3d at 12; Accurso, 23 F. Supp. 3d at 
510. The Brothers had never directly owned the 
License; e.g., it is not as if the Brothers had transferred 
their personal asset to a corporation or limited liability 
company with the hope of using the protection of the 
corporate form to conceal the asset from their personal 
creditor. As the trial court aptly summarized, "it was not 
the misuse of the corporate form that formed the basis 
of the violation of PUFTA, but rather the distribution of 
the asset to Kayla which left 340 Associates unable to 
pay [Appellant]'s judgment" from the dram shop action. 
TCO at 23. Accordingly, the fact that this Court "already 
determined that 340 Associates committed fraud once, 
as a matter of law[,]" Appellant's Brief at 45 (citing Fell 
v. 340 Associates, 125 A.3d 75, 2015 PA Super 212), 
is not determinative of whether the corporate form was 
used to justify wrong or to perpetrate or to protect fraud. 
See Commonwealth by Shapiro, 194 A.3d at 1035; 
Lomas, 130 A.3d at 126.

Appellant additionally contends that, contrary to the 
Brothers' claim, 340 Associates [*36]  was not formed 
with the single purpose of holding and protecting a 
single asset (the License), because it also owned the 
bar business, as shown by the fact that 340 Associates 
paid food sales tax, which Appellant in turn argues is 
proof that 340 Associates committed fraud. Appellant's 
Brief at 47-49.19 To the extent that any of these 
assertions are true, including that 340 Associates held 

19 As for Appellant's disagreement with the trial court's finding 
that the Brothers had hoped the License would appreciate in 
value over time, Appellant's Brief at 51-53 (citing TCO at 22), 
we fail to see how, even if proven true, this detail would 
establish that the Brothers used 340 Associates' corporate 
form to commit or to protect fraud or other wrong.
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more assets than just the License, these claims should 
be resolved as part of the execution of the judgment in 
the dram shop action, not as part of this separate action 
to pierce 340 Associates' corporate veil, because none 
of these allegations demonstrate that the Brothers used 
340 Associates' corporate form to commit fraud or 
another wrong.20

In general, Appellant has failed to establish that the 
corporate form was a sham or otherwise constituted a 
facade for the operations of its members. See Mark 
Hershey Farms, 171 A.3d at 816. For example, as 
discussed above, Appellant has presented no evidence 
that the members ignored the requisite separation of 
340 Associates' corporate funds from the members' 
personal assets, except where the members used their 
own personal assets to support 340 Associates — but 
never using 340 Associates' assets to pay for their 
personal expenses - i.e., "as if they were [their] own." Id. 
Additionally, Appellant also failed to present any 

20 Moreover, this argument seems to contradict to Appellant's 
narrative elsewhere in her appellate brief, where she refers to 
340 Associates as "a 'shell' limited liability company [formed] 
to shield [the McCools], and their property holding company, 
from any potential liability arising from The Famous" 
Restaurant. Appellant's Brief at 30; see also id. at 33 
("corporate 'shell' scheme"), 54 (referring to 340 Associates as 
"a shell corporation"), 57 (referring to 340 Associates as "an 
admitted 'shell' company"). See In re Estate of Hall, 517 Pa. 
115, 535 A.2d 47, 50 (Pa. 1987) (equating a "shell 
corporation" with "a dummy corporation without assets"); but 
see 17 CFR §§ 240.12b-2 & 230.405 (both sections definitions 
of "shell company" include a company with "nominal assets" - 
not just no assets — but neither section defines "nominal").

We further observe that shell companies are not inherently 
malevolent, and can "have legitimate uses":

Th[e] entity structure [of a shell company] is often used to 
facilitate corporate mergers, whereby two merging 
companies structure the transaction so that they are 
consolidated under a third, neutral shell company. 
Similarly, this entity structure is used in joint ventures, 
whereby a shell company is incorporated in a neutral 
jurisdiction to ensure neither party to the transaction 
receives favoritism. Shell companies are also used to 
organize [*37]  partnership payments and profit-sharing 
agreements involving parties from different jurisdictions, 
potentially to allow for the pretax division of revenues and 
income between shareholders.

Idelys Martinez, "The Shell Game: An Easy Hide-and-Go-Seek 
Game for Criminals Around the World," 29 St. Thomas L. Rev. 
185, 210 & n.13 (2017) (citation omitted).

evidence that 340 Associates was established for 
nefarious purposes, given that 340 Associates was 
created more than five years prior to Appellant's traffic 
collision. TCO at 2-3.

Most significantly, "340 Associates always held a 
valuable asset, the License, which was unencumbered 
by debt, and had income adequate for its limited needs." 
Id. at 22. A single-asset entity, such as 340 Associates, 
is not presumptively fraudulent, as the [*38]  trial court 
thoroughly discussed:

The use of a separate business entity to hold a 
liquor license is an accepted practice. The overall 
structure that Chris and Andy employed to hold real 
estate in one entity and the License in a separate 
entity is an accepted practice. Even a casual 
observer would understand that such an 
arrangement is to protect one set of assets, the real 
estate, from any liability that might result from the 
License. There is no law that prohibits this business 
arrangement. There is no law that prohibits the use 
of a separate business entity to hold a liquor 
license. McCrery v. Scioli, 336 Pa.Super. 455, 
465, 485 A.2d 1170, 1175 (1984) ("A bonafide 
Pennsylvania corporation is a distinct legal entity; 
this includes a corporation that is a licensee under 
the Pennsylvania [Liquor Code].") A business 
structure that is permitted under the law does not 
defeat public convenience, justify wrong or result in 
fraud. Similarly, there is no law that requires a 
Licensee to maintain liquor liability insurance. The 
failure to maintain insurance when none is required 
under the law does not defeat public convenience, 
justify wrong or result in fraud. 340 Associates held 
an asset, the License, which was transferred to 
[Appellant] to partially satisfy [*39]  the judgment 
she holds.

Even when a corporation is owned by one 
person or family, the corporate form shields the 
individual members of the corporation from 
personal liability and will be disregarded only 
when it is abused to permit perpetration of a 
fraud or other illegality.

Kellytown Co.[ v. Williams], [284 Pa. Super. 613, 
426 A.2d 663, 668 (Pa. Super. 1981)]. The 
evidence [Appellant] marshaled does not 
demonstrate that the corporate form was used to 
perpetrate a fraud or other illegality. The limited 
liability company business form is available to 
shield its members from personal liability. Because 
there was no prohibition on the use of the business 
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form as employed by the Brothers, they are entitled 
to the advantages of the form they selected. To say 
otherwise would render the entire theory of the 
corporate entity useless. . . .
The fact that 340 Associates could not pay the 
judgment [Appellant] received does not render the 
business a . . . sham. Not every business entity can 
pay its debts, but that does not mean there is a 
fraud.

Id. at 21-22.

* * *

Appellant has thus failed to establish any of the factors 
that a court may consider when deciding whether to 
pierce the corporate veil against the Brothers and 
therefore has failed to overcome the strong 
presumption [*40]  against piercing the corporate veil in 
Pennsylvania. Lomas, 130 A.3d at 126; Mark Hershey 
Farms, 171 A.3d at 816. We thereby agree with the trial 
court that equity does not require that the members' 
traditional insulation of from personal liability be 
disregarded. See Mark Hershey Farms, 171 A.3d at 
816.

McCool Properties

The trial court entered a verdict in favor of McCool 
Properties. TCO at 1. Our standard of reviewing non-
jury verdicts remains "whether the findings of the trial 
court are supported by competent evidence and 
whether the trial court committed error in any application 
of the law." Ferraro, 185 A.3d at 401.

As Appellant has presented no evidence that McCool 
Properties was ever a member of or had any ownership 
interest in 340 Associates, the trial court properly found 
that McCool Properties' assets cannot be accessed by 
piercing 340 Associates' corporate veil and that, ergo, 
McCool Properties cannot be held liable for 340 
Associates' debt. TCO at 6.

Appellant's endeavor to argue otherwise is the result of 
her confusion over the "alter ego theory." She 
repeatedly refers to 340 Associates and McCool 
Properties as "alter ego" companies due to 340 
Associates' financial dependence on the resources of 
McCool Properties. See, e.g., Appellant's Brief at 2, 54, 
63-64, 66.

However, the alter ego theory of piercing the corporate 

veil [*41]  only applies when the actions and finances of 
a company and its owner or owners — be the owner(s) 
human or other business(es) -- are intertwined to the 
degree that there is no delineation between the 
company and the owner(s), as this Court explained in 
Miners, Inc. v. Alpine Equipment Corp., 722 A.2d 691 
(Pa. Super. 1998):

The alter ego theory is applicable only where the 
individual or corporate owner controls the 
corporation to be pierced and the controlling owner 
is to be held liable. That is quite distinct from the 
situation where two or more corporations share 
common ownership and are, in reality, operating as 
a corporate combine. This latter theory has been 
labeled the enterprise entity theory or the single 
entity theory. . . . Under that theory, two or more 
corporations are treated as one because of identity 
of ownership, unified administrative control, similar 
or supplementary business functions, involuntary 
creditors, and insolvency of the corporation against 
which the claim lies.

Id. at 695 (emphasis in original) (citations omitted); see 
also Mark Hershey Farms, 171 A.3d at 816; 
Allegheny Energy Supply, 53 A.3d at 58 n.7; 
Advanced Telephone Systems, 846 A.2d at 1278. In 
other words, for the purpose of piercing the corporate 
veil, a corporation or limited liability company's "alter 
ego" can never be someone who or something that is 
not also a shareholder or member, respectively, [*42]  
no matter how much their activities and financial 
resources might overlap or be entwined or if they are, in 
reality, operating as a corporate combine. See Miners, 
722 A.2d at 695.

Although Appellant misconstrues the alter ego theory of 
piercing the corporate veil, she also argues that the trial 
court should have pierced the corporate veil under the 
"enterprise entity" or "single entity" theory in order to 
allow access to the corporate assets of McCool 
Properties. Appellant's Brief at 71-74.

While Appellant may present a meaningful case that 
340 Associates and McCool Properties should be 
treated as one entity, Pennsylvania has repeatedly 
refused to adopt the "enterprise entity" or "single entity" 
theory of piercing the corporate veil. Advanced 
Telephone Systems, 846 A.2d at 1278 n.9 ("'single 
entity' theory has yet to be adopted in Pennsylvania"); 
Miners, 722 A.2d at 695 ("the enterprise entity theory or 
the single entity theory . . . , however, has yet to be 
adopted in Pennsylvania"). "It is not the prerogative of 
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an intermediate appellate court to enunciate new 
precepts of law or to expand existing legal doctrines. 
Such is a province reserved to the Supreme Court." In 
re M.P., 2019 PA Super 55, 204 A.3d 976, 986 (Pa. 
Super. 2019) (citation omitted).21 For this reason, we 
cannot consider Appellant's arguments for piercing the 
corporate veil [*43]  pursuant to the enterprise entity or 
single entity theory.22

21 In In re LMcD, LLC, 405 B.R. 555, 565 (Bankr. M.D. Pa. 
2009), the United States Bankruptcy Court for the Middle 
District of Pennsylvania, predicted that "[t]he Pennsylvania 
Supreme Court would likely adopt the 'single entity theory' for 
the same limited purpose it chose to adopt the 'alter ego 
theory,'—to prevent fraud or injustice."

22 Ergo, Appellant's arguments as to whether McCool 
Properties funded 340 Associates and whether McCool 
Properties benefited from the transfer of the License from 340 
Associates to Kayla are irrelevant, because we cannot 
consider whether 340 Associates and McCool Properties can 
be treated as one entity due to their overlapping ownership 
and management - as Ray was deceased by the time of the 
fraudulent transfer, leaving only the Brothers in control of both 
companies -- as a basis for piercing the corporate veil. See 
Appellant's Brief at 50, 62-66; Fell v. 340 Associates, 125 
A.3d at 77-78; Miners, 722 A.2d at 695; TCO at 6.

We note, however, that the record supports a finding that 
McCool Properties received inflated rent from Kayla (but not 
the Tapias) as camouflaged payment for the License - 
payment which otherwise would have been given to 340 
Associates. According to the lease agreement between Kayla 
and McCool Properties, during the time period that Kayla used 
the License, McCool Properties received between $4,500.00 
and $6,083.26 per month in rent, with the amount escalating 
each year. Exhibit P-23, "Rent Rider." These payments were 
between $900.00 and $2,483.26 per month more than 
Appellant's own expert testified was a fair market rent for 
leasing commercial space at the Property. Compare id. with 
N.T. at 550. McCool Properties thus not only received a 
benefit as a result of the fraudulent transfer of the License, but 
this cloaked payment was one that customarily would have 
been disbursed directly to 340 Associates as compensation for 
the License, if not for the fraudulent transfer. Therefore, if the 
"enterprise entity" or "single entity" theory of piercing the 
corporate veil were available in Pennsylvania, some of McCool 
Properties' assets would be accessible to Appellant — 
specifically, the difference between the fair market rent for 
commercial space at the Property and the inflated rent 
paid [*44]  to McCool Properties by Kayla as concealed 
payments for the License.

We empathize with Appellant's frustration over this result, but 
we find that no other outcome is possible given the current 

Accordingly, McCool Properties' assets are not available 
for Appellant's claim against 340 Associates either 
under the alter ego theory or the enterprise/single entity 
theory. Thus, we need not consider whether there is 
justification to pierce 340 Associates' corporate veil to 
reach McCool Properties' assets, because said assets 
would never be obtainable by this method.

* * *

We therefore conclude that the findings of the trial court 
are supported by competent evidence and that the trial 
court did not abuse its discretion nor commit an error in 
the application of the law when it dismissed Appellant's 
action to pierce the corporate veil of 340 Associates. 
See Ferraro, 185 A.3d at 401; Kovacevich, 172 A.3d at 
85; Mark Hershey Farms, 171 A.3d at 814-16. For the 
reasons set forth above, none of Appellant's [*45]  
claims on appeal merit relief. Consequently, we affirm 
the judgment.

Judgment affirmed.

Judgment Entered.

Date: 12/12/19

End of Document

state of Pennsylvania law on piercing the corporate veil. See 
M.P., 204 A.3d at 981 n.2 ("It is well-settled that the Superior 
Court is an error correcting court and we are obliged to apply 
the decisional law as determined by the Supreme Court of 
Pennsylvania." (citation omitted)).

As for any additional argument that the Brothers still benefited 
from the inflated rent payments in the form of "management 
fees that McCool Properties paid the individuals" and the 
"monthly 'expense' payments" that the Brothers withdrew from 
McCool Properties, Appellant's Brief at 70 (citing N.T. at 83-
84, 87), the record relied upon by Appellant only shows these 
fees and payments distributed when the Tapias were still 
renting the commercial space in the Property, not when Kayla 
was the tenant. N.T. at 84, 86, 89 (citing Exhibit P-19E 
(McCool Properties' checks dated from March to May 2005) & 
Exhibit P-19F (McCool Properties' checks dated from January 
to June 2006)).
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IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

RYAN FELL MORTIMER, 

Petitioner 

v. 

MICHAEL ANDREW MCCOOL, RAYMOND 
CHRISTIAN MCCOOL, ESTATE OF 
RAYMOND R. MCCOOL AND MCCOOL 
PROPERTIES, LLC, 

Respondents 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 19 MAL 2020 

Petition for Allowance of Appeal 
from the Order of the Superior Court 

RYAN FELL MORTIMER, 

Petitioner 

v. 

340 ASSOCIATES, LLC AND MCCOOL 
PROPERTIES, LLC, 

Respondents 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 20 MAL 2020 

Petition for Allowance of Appeal 
from the Order of the Superior Court 

ORDER 

PER CURIAM 

AND NOW, this 22nd day of June, 2020, the Petition for Allowance of Appeal is 

GRANTED, LIMITED TO the issue set forth below.  Allocatur is DENIED as to all 

remaining issues.  The issue, as stated by petitioner, is: 

M.D. Appeal Dkt.
37 - 2020
38 - 2020
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[19 MAL 2020 and 20 MAL 2020] - 2 

Whether, in this matter of first impression, the Supreme Court should adopt 
the “enterprise theory” or “single entity” theory of piercing the corporate veil 
to prevent injustice when two or more sister companies operate as a single 
corporate combine? 
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ROTH, Circuit Judge: 

 

 On January 12, 2015, Heather Oberdorf returned home 

from work, put a retractable leash on her dog, and took the 

dog for a walk.  Unexpectedly, the dog lunged, causing the D-

ring on the collar to break and the leash to recoil back and hit 

Oberdorf’s face and eyeglasses.  As a result, Oberdorf is 

permanently blind in her left eye.   

 

 Oberdorf bought the collar on Amazon.com.  As a 

result of the accident, she sued Amazon.com, including 

claims for strict products liability and negligence.  The 

District Court found that, under Pennsylvania law, Amazon 

was not liable for Oberdorf’s injuries.  In its opinion, the 

District Court emphasized that a third-party vendor—rather 

than Amazon itself—listed the collar on Amazon’s online 

marketplace and shipped the collar directly to Oberdorf.  

Those facts were the basis for the District Court’s two main 

rulings. 

 

 First, the District Court found that Amazon is not 

subject to strict products liability claims because Amazon is 

not a “seller” under Pennsylvania law.  Second, the District 

Court found that Oberdorf’s claims are barred by the 

Communications Decency Act (CDA) because she seeks to 

hold Amazon liable for its role as the online publisher of 

third-party content.     

 

I 

 

 Both issues in this case pertain to Amazon’s role in 

effectuating the sale of products offered by third-party 

vendors.  Therefore, we begin by describing the anatomy of a 
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sale on Amazon.com.1 

 

   Amazon Marketplace 

 

 Amazon is the world’s most valuable retail company.2  

Its website is an online marketplace where Amazon retails its 

own products as well as those of more than one million third-

party vendors.3  These third-party vendors decide which 

products to sell, the means of shipping, and product pricing.  

For its part, Amazon lists the products on the Amazon 

Marketplace, collects order information from consumers, and 

processes payments.  In exchange for these services, Amazon 

collects fees from each third-party vendor. 

 

 In order to use Amazon’s services, a third-party vendor 

must assent to Amazon’s Services Business Solutions 

Agreement.  This Agreement governs every step of the sales 

process.   

 

 Once a third-party vendor has assented to the 

Agreement, the vendor chooses which product or products it 

1 Throughout this opinion, we use the more complete 

company name, “Amazon.com,” to refer to Amazon’s 

website, but use the shorter name, “Amazon” to refer to the 

company itself. 
2 David Streitfeld, Amazon Is Now Second to Cross $1 

Trillion Line, N.Y. TIMES, Sept. 5, 2018, at B1. 
3 To remain consistent throughout this opinion, and to avoid 

using the term “seller,” which has legal significance under 

Pennsylvania strict products liability law, we refer to the third 

parties who offer products on Amazon.com as “third-party 

vendors” or “vendors.” 
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would like to sell using Amazon’s website.  This choice is, 

with some notable exceptions, left to the discretion of the 

vendor.  Among the exceptions are products that Amazon 

determines are illegal, sexually explicit, defamatory, or 

obscene.   

 

 When the third-party vendor has chosen a product that 

it wants to offer on Amazon’s website, the vendor provides 

Amazon with a description of the product, including its brand, 

model, dimensions, and weight.  Pursuant to the Agreement, 

the vendor must also provide Amazon with digital images of 

the product, as well as other information such as shipping and 

handling options, product availability, in-stock status, and any 

other information reasonably requested by Amazon. 

 

 Based on this information, Amazon formats the 

product’s listing on its website.  This function, too, is 

provided for in the Agreement, by which Amazon retains the 

right in its sole discretion to determine the content, 

appearance, design, functionality, and all other aspects of the 

Services, including by redesigning, modifying, removing, or 

restricting access to any of them.  In fact, the Agreement 

grants Amazon a royalty-free, non-exclusive, worldwide, 

perpetual, irrevocable right and license to commercially or 

non-commercially exploit in any manner, the information 

provided by third-party vendors. 

 

 The third-party vendor can then choose which, if any, 

of Amazon’s other services it will use in conjunction with 

listing its product on Amazon’s website.  For example, 

Amazon offers “Amazon Clicks,” an advertising service in 

which Amazon highlights and promotes the vendor’s product 

to customers.  Amazon also offers a “Fulfillment by Amazon” 
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service, in which it takes physical possession of third-party 

vendors’ products and ships those products to consumers.  

Otherwise, the vendor itself is responsible for shipping 

products directly to consumers.   

 

 The listed price for the product is chosen by the third-

party vendor, subject to one exception:  Vendors may not 

charge more on Amazon than they charge in other sales 

channels.  Nor, according to the Agreement, may third-party 

vendors offer inferior customer service or provide lower 

quality information about products than in other sales 

channels.  To the extent that third-party vendors need to 

communicate with customers regarding their orders on 

Amazon, they must do so through the Amazon platform.   

 

 With these preliminaries completed, Amazon lists the 

product online and sales begin.  As customers make 

purchases on Amazon’s website, Amazon collects payment 

and delivers order information to the third-party vendor.  At 

checkout, the customer can choose any shipping method 

offered by the third-party vendor, and any promises made by 

the vendor with respect to shipping date must be met.  

Amazon ensures compliance with this obligation by requiring 

the vendor to send Amazon shipping information for each 

order.  In addition, vendors have a powerful interest in 

providing quality products and ensuring timely delivery, as 

Amazon allows shoppers to publicly rate the vendors and 

their products.   

 

 In exchange for its role in the transaction, Amazon 

collects two types of fees:  one is a commission, typically 

between seven and fifteen percent of the overall sales price; 

the other is either a per-item or monthly fee, depending on the 
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third-party vendor’s preference.  At least once every two 

weeks, Amazon remits all sales proceeds, minus fees, to the 

vendor.  Pursuant to the Agreement, Amazon is classified as 

the third-party vendor’s “agent for purposes of processing 

payments, refunds, and adjustments . . . receiving and holding 

Sales Proceeds on your behalf, remitting Sales Proceeds to 

Your Bank Account, charging your Credit Card, and paying 

Amazon and its Affiliates amounts you owe . . ..”4 

 

 Throughout each step of the sales process, Amazon 

may at any time cease providing any or all of the Services at 

its sole discretion and without notice, including suspending, 

prohibiting, or removing any listing.  Amazon also retains 

other important privileges.  For example, Amazon can require 

vendors to stop or cancel orders of any product.  If Amazon 

determines that a vendor’s actions or performance may result 

in risks to Amazon or third parties, it may in its sole 

discretion withhold any payments to the vendor.  

Furthermore, Amazon requires that its vendors release it and 

agree to indemnify, defend, and hold it harmless against any 

claim, loss, damage, settlement, cost, expense, or other 

liability.   

 

 The Dog Collar 

 

 On December 2, 2014, Heather Oberdorf logged onto 

Amazon’s website.  She typed search information for dog 

collars into Amazon’s search terms box.  She decided to 

purchase the dog collar at issue, which was sold by a third-

party vendor, “The Furry Gang.”  The Furry Gang shipped 

the dog collar directly from Nevada to Oberdorf, who put the 

4 JA195. 
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collar on her dog, Sadie.  Then, on January 12, 2015, while 

Oberdorf was walking Sadie, the D-ring on the collar broke 

and the retractable leash recoiled into Oberdorf’s eyeglasses, 

injuring her and permanently blinding her in her left eye.   

 

 Neither Amazon nor Oberderf has been able to locate a 

representative of The Furry Gang, which has not had an 

active account on Amazon.com since May 2016.   

 

 Procedural History 

 

 Oberdorf filed a complaint in the United States District 

Court for the Middle District of Pennsylvania, bringing 

claims for strict product liability, negligence, breach of 

warranty, misrepresentation, and loss of consortium.5  

Oberdorf propounds two separate theories of strict product 

liability:  (1) failure to provide adequate warnings regarding 

the use of the dog collar, and (2) defective design of the dog 

collar.  She also asserts a variety of negligence theories, 

namely that Amazon was negligent in (1) distributing, 

inspecting, marketing, selling, and testing of the dog collar in 

an unreasonable manner; (2) allowing the dog collar to enter 

the stream of commerce in a dangerous condition; (3) failing 

to conduct a proper hazard analysis; (4) failing to follow the 

guidelines of the “safety hierarchy”; and (5) failing to provide 

the product with features, elements, precautions, or warnings 

that would have made it safer.   

 

 The District Court granted Amazon’s motion for 

5 The breach of warranty and misrepresentation claims and 

Michael Oberdorf’s loss of consortium claim are not relevant 

to the present appeal. 
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summary judgment, finding that (1) Amazon cannot be sued 

under Pennsylvania’s strict products liability law because it 

does not constitute a “seller” within the meaning of 

Pennsylvania strict liability law, and (2) Oberdorf’s claims 

are barred by the CDA because she seeks to hold Amazon 

liable for its role as the online publisher of a third party’s 

content. 

 

II 

 

  The District Court had jurisdiction pursuant to 28 

U.S.C. § 1332.  We have jurisdiction pursuant to 28 U.S.C. § 

1291.  Because our review of a district court’s grant of 

summary judgment is plenary, we affirm only where “there is 

no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.”6  In determining 

whether summary judgment is appropriate, we view all facts 

and make all reasonable inferences in favor of the non-

moving party, in this case, the Oberdorfs.7   

 

 

 

6 Fed. R. Civ. P. 56(a); see Mylan Inc. v. SmithKline Beecham 

Corp., 723 F.3d 413, 418 (3d Cir. 2013).  “An issue is 

genuine only if there is a sufficient evidentiary basis on which 

a reasonable jury could find for the non-moving party, and a 

factual dispute is material only if it might affect the outcome 

of the suit under governing law.”  Kaucher v. County of 

Bucks, 455 F.3d 418, 423 (3d Cir. 2006) (citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). 
7 Hugh v. Butler Cty. Family YMCA, 418 F.3d 265, 266–67 

(3d Cir. 2005). 
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III 

 

 We begin our analysis by addressing Amazon’s 

contention that it is not subject to Oberdorf’s strict products 

liability claims. 

 

 Because our subject matter jurisdiction stems from the 

parties’ diverse citizenship, we apply Pennsylvania law in 

deciding whether the District Court properly dismissed 

Oberdorf’s strict products liability claim.8  The Pennsylvania 

Supreme Court has made clear that the Second Restatement 

of Torts § 402A applies to Pennsylvania strict products 

liability claims.9  Section 402A specifically limits strict 

products liability to “sellers” of products.10  Amazon relies on 

this limitation as its defense, claiming that it is not a “seller” 

because it merely provides an online marketplace for products 

sold by third-party vendors.  We disagree.11 

 

 

 

8 Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). 
9 Webb v. Zern, 220 A.2d 853, 854 (Pa. 1966). 
10 Restatement (Second) of Torts § 402A (Am. Law. Inst. 

1965) (an actor can only be subject to strict liability for 

selling a defective product if he is a “seller . . . engaged in the 

business of selling such a product”). 
11 Our decision, guided by Pennsylvania law, is limited to the 

question of whether Amazon is a “seller” based on its role in 

effectuating sales of physical products offered by third-party 

vendors.  We express no view, for example, on whether other 

companies providing online marketplaces are considered 

“sellers.”      
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A 

 

 Amazon relies heavily on the Pennsylvania Supreme 

Court’s decision in Musser v. Vilsmeier Auction Co, Inc.12 to 

support its contention that it is not a “seller.”  Although 

Musser is a significant case to which we look for guidance, it 

does not command the result that Amazon seeks. 

 

The plaintiff in Musser was injured by a tractor that his 

father had bought at an auction house.  Following his injury, 

he sought to hold the auction house strictly liable as a “seller” 

of the allegedly defective tractor.  The Pennsylvania Supreme 

Court held that the auction house could not be considered a 

“seller,” and thus that the plaintiff must prove that the auction 

house acted unreasonably (i.e., bring a negligence claim) in 

order to hold it liable.13  In making this ruling, the court relied 

on the policy rationale articulated in comment f of § 402A of 

the Second Restatement of Torts: 

 

The basis of the rule is the ancient 

one of the special responsibility 

for the safety of the public 

undertaken by one who enters into 

the business of supplying human 

beings with products which may 

endanger the safety of their 

persons and property, and the 

forced reliance upon that 

undertaking on the part of those 

who purchase such goods.  This 

12 562 A.2d 279 (Pa. 1989). 
13 Id. at 282-83. 
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basis is lacking in the case of the 

ordinary individual who makes 

the isolated sale, and he is not 

liable to a third person or even to 

his buyer in the absence of his 

negligence.14 

 The court noted that, when the above policy rationale 

“will not be served, persons whose implication in supplying 

products is tangential to that undertaking will not be subjected 

to strict liability for the harms caused by defects in the 

products.”15  Therefore, because “[t]he auction company 

merely provided a market as the agent of the seller,” the court 

concluded that applying strict liability doctrine to the auction 

house would not further the doctrine’s underlying policy 

justification.16 

 

 In its opinion, the Pennsylvania Supreme Court made 

clear that courts later tasked with determining whether an 

actor is a “seller” should consider whether the following four 

factors apply: 

 

(1) Whether the actor is the “only member of the 

marketing chain available to the injured plaintiff 

for redress”;  

(2) Whether “imposition of strict liability upon the 

[actor] serves as an incentive to safety”;  

14 Id. at 281 (quoting Restatement (Second) of Torts § 402A 

cmt. f). 
15 Id. 
16 Id. at 282. 
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(3) Whether the actor is “in a better position than the 

consumer to prevent the circulation of defective 

products”; and  

(4) Whether “[t]he [actor] can distribute the cost of 

compensating for injuries resulting from defects by 

charging for it in his business, i.e., by adjustment of 

the rental terms.”17 

  We consider below each of the four factors articulated 

in Musser. 

 

1 

 

The first factor is whether Amazon “may be the only 

member of the marketing chain available to the injured 

plaintiff for redress.”18  In Musser, the court found that this 

factor failed to support a finding that the auction house was a 

“seller” because in an auction there is a vendor, for whom the 

auctioneer is the agent and who may be amenable to suit 

under § 402A for negligence or breach of warranty.19  In other 

words, the plaintiff in Musser could sue the other parties in 

the sales distribution chain. 

17 Id. (citations omitted).  Note that the four-factor test 

articulated in Musser was applied earlier in the context of 

determining whether a lessor should be considered a “seller” 

for purposes of § 402A.  See Nath v. Nat’l Equip. Leasing 

Corp., 439 A.2d 633, 635-36 (Pa. 1981); Francioni v. 

Gibsonia Truck Corp., 372 A.2d 736, 739 (Pa. 1977).  

However, Musser represents the court’s first use of the test 

outside of that context.   
18 Musser, 562 A.2d at 282.   
19 Id.  
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Amazon contends that, just as every item offered at an 

auction house can be traced to a seller who may be amenable 

to suit, every item on Amazon’s website can be traced to a 

third-party vendor.  However, Amazon fails to account for the 

fact that under the Agreement, third-party vendors can 

communicate with the customer only through Amazon.  This 

enables third-party vendors to conceal themselves from the 

customer, leaving customers injured by defective products 

with no direct recourse to the third-party vendor. There are 

numerous cases in which neither Amazon nor the party 

injured by a defective product, sold by Amazon.com, were 

able to locate the product’s third-party vendor or 

manufacturer.20   

 

In this case, Amazon’s Vice President of Marketing 

Business admitted that Amazon generally takes no 

precautions to ensure that third-party vendors are in good 

standing under the laws of the country in which their business 

is registered.  In addition, Amazon had no vetting process in 

place to ensure, for example, that third-party vendors were 

amenable to legal process.  After Oberdorf was injured by the 

20 See, e.g., Allstate N.J. Ins. Co. v. Amazon.com, Inc., 17-cv-

2738, 2018 WL 3546197, at *2 (D.N.J. July 24, 2018) 

(“Neither Plaintiff nor [Amazon] is aware who manufactured 

the laptop battery . . ..”); Fox v. Amazon.com, 16-cv-3013, 

2018 WL 2431628, at *6 (M.D. Tenn. May 30, 2018) (“[T]he 

manufacturer of the hoverboard at issue is unknown.”) appeal 

filed No. 18-5661, 2018 WL 2431628 (6th Cir. June 25, 

2018); Stiner v. Amazon, 15-cv-185837, 2017 WL 9751163, 

at *7 (Ohio. Com. Pl. Sept. 20, 2017) (Dkt. No. 120-1) (“[The 

manufacturer] is a Chinese company and not subject to 

process and [the third-party vendor] is insolvent.”). 
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defective leash, neither she nor Amazon was able to locate 

The Furry Gang.  As a result, Amazon now stands as the only 

member of the marketing chain available to the injured 

plaintiff for redress. 

 

The first factor weighs in favor of imposing strict 

liability on Amazon.21 

 

2 

 The second factor we consider is whether “imposition 

of strict liability upon the [actor would] serve[] as an 

incentive to safety.”22  In Musser, the Pennsylvania Supreme 

Court “fail[ed] to see how the imposition of strict liability [on 

the auction house] would be more than a futile gesture in 

promoting the manufacture and distribution of safer 

products,” chiefly because the auction house was “not in the 

business of designing and/or manufacturing any particular 

21 The dissent concludes that the first factor weighs in favor 

of Amazon because “[t]o assign liability for no reason other 

than the ability to pay damages is inconsistent with our 

jurisprudence.”  Cafazzo, 668 A.2d at 526.  This contention 

overlooks the extensive record evidence that Amazon fails to 

vet third-party vendors for amenability to legal process.  The 

first factor weighs in favor of strict liability not because The 

Furry Gang cannot be located and/or may be insolvent, but 

rather because Amazon enables third-party vendors such as 

The Furry Gang to structure and/or conceal themselves from 

liability altogether.  As a result, Amazon remains “the only 

member of the marketing chain available to the injured 

plaintiff for redress.”  Musser, 562 A.2d at 281. 
22 Musser, 562 A.2d at 282.   
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product or products.”23  Amazon asserts that it does not have 

a relationship with the designers or manufacturers of products 

offered by third-party vendors.  Therefore, it contends that 

imposing strict liability would not be an incentive for safer 

products.  Again, we disagree with Amazon.   

 

Although Amazon does not have direct influence over 

the design and manufacture of third-party products, Amazon 

exerts substantial control over third-party vendors.  Third-

party vendors have signed on to Amazon’s Agreement, which 

grants Amazon “the right in [its] sole discretion to . . . 

suspend[], prohibit[], or remov[e] any [product] listing,”24 

“withhold any payments” to third-party vendors,25 “impose 

transaction limits,”26 and “terminate or suspend . . . any 

Service [to a third-party-vendor] for any reason at any 

time.”27  Therefore, Amazon is fully capable, in its sole 

discretion, of removing unsafe products from its website.  

Imposing strict liability upon Amazon would be an incentive 

to do so. 

 

The second factor favors imposing strict liability on 

Amazon.28 

23 Id. 
24 JA168. 
25 JA150. 
26 Id. 
27 Id. 
28 The dissent contends that holding Amazon strictly liable for 

defective products will require them to “enter a 

fundamentally new business model” because “the company 

does not undertake to curate its selection of products, nor 

generally to police them for dangerousness.”  Dissent at 21-
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3 

 

 The third factor we consider is whether Amazon is “in 

a better position than the consumer to prevent the circulation 

of defective products.”29 

 

In Musser, the court indicated that the auctioneer was 

not in a better position than the consumer to prevent the 

circulation of defective products because it lacked an 

“ongoing relationship with the manufacturer from which 

some financial advantage inures to [its] benefit . . ..”30  

Similarly, in Nath v. National Equipment Leasing Corp.,31 the 

Pennsylvania Supreme Court held that, because financing 

agencies perform only a “tangential” role in the sales process, 

“their relationship with a particular manufacturer does not, in 

the normal course, possess the continuity of transactions that 

would provide a basis for indirect influence over the 

condition and the safety of the product.”32  Here, while 

Amazon may at times lack continuous relationships with a 

third-party vendor, the potential for continuing sales 

encourages an on-going relationship between Amazon and the 

third-party vendors.   

22.  We do not believe that Pennsylvania law shields a 

company from strict liability simply because it adheres to a 

business model that fails to prioritize consumer safety.  The 

dissent’s reasoning would give an incentive to companies to 

design business models, like that of Amazon, that do nothing 

to protect consumers from defective products. 
29 Musser, 562 A.2d at 282. 
30 Id.  
31 439 A.2d 633 (Pa. 1981). 
32 Id. at 636. 
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Moreover, Amazon is uniquely positioned to receive 

reports of defective products, which in turn can lead to such 

products being removed from circulation.  Amazon’s website, 

which Amazon in its sole discretion has the right to manage, 

serves as the public-facing forum for products listed by third-

party vendors.  In its contract with third-party vendors, 

Amazon already retains the ability to collect customer 

feedback:  “We may use mechanisms that rate, or allow 

shoppers to rate, Your Products and your performance as a 

seller and Amazon may make these ratings and feedback 

publicly available.”33  Third-party vendors, on the other hand, 

are ill-equipped to fulfill this function, because Amazon 

specifically curtails the channels that third-party vendors may 

use to communicate with customers:  “[Y]ou may only use 

tools and methods that we designate to communicate with 

Amazon site users regarding Your Transactions . . ..”34   

   

The third factor also weighs in favor of imposing strict 

liability on Amazon.35  

33 JA163. 
34 JA154. 
35 Musser, 562 A.2d at 282.  The dissent contends that 

Amazon is no better-positioned than the consumer to 

encourage the safety of products sold in the Amazon 

Marketplace.   However, the dissent openly acknowledges at 

least one aspect of Amazon’s relationship with third-party 

sellers that demonstrates Amazon’s powerful position relative 

to the consumer:  Amazon “reserves the right to eject sellers.”  

Dissent at 21.  Imposing strict liability on Amazon will ensure 

that the company uses this relative position of power to eject 

sellers who have been determined to be selling defective 

goods.      
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4 

 

 The fourth factor we consider is whether Amazon can 

distribute the cost of compensating for injuries resulting from 

defects.   

 

In Musser, the court “acknowledge[d] that it would be 

possible for the auctioneer to pass on the costs of imposing 

strict liability upon him; possibly as [the injured plaintiff] 

suggests, by indemnity agreements between the auctioneer 

and the seller.”36  However, although the court found that 

extending the meaning of “seller” to include the auctioneer 

would provide another remedy for injured customers, the 

court demurred, stating that this would “only marginally” 

promote the “purpose of the policy considerations” 

underlying § 402A.37    

 

In this case, however, Amazon has already provided 

for indemnification by virtue of a provision in the Agreement:   

 

You release us and agree to 

indemnify, defend, and hold 

harmless us, our Affiliates, and 

our and their respective officers, 

directors, employees, 

representatives, and agents against 

any claim, loss, damage, 

settlement, cost, expense, or other 

liability (including, without 

36 Musser, 562 A.2d at 283. 
37 Id. 
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limitation, attorneys’ fees) . . ..38   

 

Moreover, Amazon can adjust the commission-based 

fees that it charges to third-party vendors based on the risk 

that the third-party vendor presents.     

 

Amazon’s customers are particularly vulnerable in 

situations like the present case.  Neither the Oberdorfs nor 

Amazon has been able to locate the third-party vendor, The 

Furry Gang.  Conversely, had there been an incentive for 

Amazon to keep track of its third-party vendors, it might have 

done so.  

 

The fourth factor also weighs in favor of imposing 

strict liability on Amazon.  Thus, although the four-factor test 

yielded a different result when applied by the Musser court to 

an auction house, all four factors in this case weigh in favor 

of imposing strict liability on Amazon.39 

 

 

38 JA267. 
39 The dissent contends that the Pennsylvania Supreme 

Court’s decision in Cafazzo upended the Commonwealth’s 

well-established four-factor analysis, thereby rendering the 

Francioni factors secondary to a threshold question of 

whether a particular defendant is a supplier/seller of the 

product.  Cafazzo v. Cent. Med. Health. Servs., Inc., 668 A.2d 

521, 525 (Pa. 1995).  However, even if we were to assume 

that Cafazzo created a threshold issue of whether Amazon is a 

seller, we believe, as detailed below, that under Pennsylvania 

law, Amazon is in fact a seller, and thus we must proceed to 

the Francioni factors. 

197



B 

 

 We do not rely exclusively upon the four-factor test to 

reach our conclusion that Amazon is subject to strict products 

liability claims for sales involving third-party vendors.  Our 

reasoning is consistent with that in other Pennsylvania cases.   

 

 Notably, in Hoffman v. Loos & Dilworth, Inc.,40 the 

Pennsylvania Superior Court decided that a sales agent was a 

“seller” under § 402A, and thus subject to strict product 

liability under Pennsylvania law.41  Although Hoffman 

predates Musser, its holding remains valid, as neither Musser 

nor any subsequent decision by the Pennsylvania Supreme 

Court has called Hoffman’s holding into question.42  

Moreover, Hoffman addresses Amazon’s main argument:  

Amazon claims that it cannot be considered a “seller” because 

it does not take title to or possession of the products sold by 

third-party vendors.  The court held in Hoffman that under 

Pennsylvania law a participant in the sales process can be 

held strictly liable for injuries resulting from defective 

products, even if the participant does not take title or 

possession of those products.43  

 

40 452 A.2d 1349 (Pa. Super. 1982). 
41 Id. at 1354-55. 
42 See Wisniewski v. Johns–Manville Corp., 759 F.2d 271, 

273–74 (3d Cir. 1985). (“Although lower state court decisions 

are not controlling on an issue on which the highest court of 

the state has not spoken, federal courts must attribute 

significant weight to these decisions in the absence of any 

indication that the highest state court would rule otherwise.”).   
43 452 A.2d at 1354-55. 
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 Hoffman involved bulk sales of linseed oil.  The 

manufacturer’s sales agent, E.W. Kaufmann Co., would 

transmit orders for linseed oil from the packager to the 

distributor.  That was Kaufmann’s only role in the sales 

process.  As part of the summary judgment briefing in 

Hoffman, Kaufmann submitted an affidavit from its principal 

executive, stating that it did not take title, possession, or 

ownership of any of the relevant linseed oil during the 

distribution or sales process.44  Nonetheless, the court made 

clear that strict liability in Pennsylvania is properly extended 

“to anyone ‘who enters into the business of supplying human 

beings with products which may endanger the safety of their 

persons and property.’”45  Because Kaufmann’s tasks 

amounted to being “in the business of selling or marketing 

merchandise,” rather than performing a “tangential” role, it 

could be held strictly liable for injuries resulting from defects 

in that merchandise.46   

 

 In reaching this conclusion, the court discussed two 

prior Pennsylvania Supreme Court cases, both of which also 

inform our judgment that Amazon is subject to strict liability.  

The first of these is Francioni v. Gibsonia Truck Corp.,47 in 

44 See id. at 1352 n.2 (citing an affidavit stating that, for all 

transactions involving the relevant packager, “title passed 

directly from [the manufacturer] to [the packager],” and that 

“[a]ny oil which [the packager] obtained from [the 

manufacturer] at the time in question was never owned by . . . 

E.W. KAUFMANN COMPANY.”). 
45 Id. at 1353 (citing Restatement (Second) of Torts § 402A, 

cmt. f). 
46 Id. at 1354. 
47 372 A.2d 736 (Pa. 1977). 
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which the Pennsylvania Supreme Court decided that the term 

“seller,” as used in § 402A, does not limit strict products 

liability to the context of sales; that is to say, the term “seller” 

can also extend to lessors and bailors.  The court held that 

strict products liability should be applied broadly to those 

who market products, “whether by sale, lease or bailment, for 

use and consumption by the public.”48   

 

 Four years later, in Nath v. National Equipment 

Leasing Corp.,49 the Pennsylvania Supreme Court declined to 

extend the application of strict product liability to financial 

lessors because the financial lessor’s “participation in the 

chain of events was tangential,” in such a way that it “was not 

able to, nor would it have been in a position to, effect or 

oversee the safety of the product.”50  The core of the court’s 

logic was that “[a] finance lessor is not in the business of 

selling or marketing merchandise,” but rather it “is in the 

business of circulating funds.”51   

 

 In this case, Amazon’s role extends beyond that of the 

Hoffman sales agent, who in exchange for a commission 

merely accepted orders and arranged for product shipments.  

Amazon not only accepts orders and arranges for product 

shipments, but it also exerts substantial market control over 

product sales by restricting product pricing, customer service, 

and communications with customers.52  Amazon’s 

involvement, in other words, resembles but also exceeds that 

48 Id. at 738. 
49 439 A.2d 633 (Pa. 1981). 
50 Id. at 636. 
51 Id. 
52 JA111, JA114, JA154, JA166. 
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of the sales agent labeled a “seller” in Hoffman.   

 

 At oral argument, Amazon contended that it should not 

be likened to a sales agent because it lists products and 

collects payment on behalf of various third-party vendors, 

whereas a sales agent typically represents a single seller or 

manufacturer.  This is a distinction without a difference.  

Pennsylvania state courts have repeatedly found that large 

retailers who offer a range of different products are “sellers” 

within the meaning of § 402A.53  Amazon is not exempted 

from strict products liability simply because its website offers 

a variety of products.54 

53 See, e.g., Barton v. Lowe’s Home Centers, Inc. 124 A.3d 

349, 352 (Pa. Super. Ct. 2015) (permitting claim against 

Lowes premised on it being a “seller” to proceed past 

demurrer stage); Burch v. Sears, Roebuck and Co., 467 A.2d 

615, 621, 623 (Pa. Super. Ct. 1983) (holding that Sears is a 

“seller,” and reaffirming that, “under our products liability 

law, all suppliers of a defective product in the chain of 

distribution, whether retailers, partmakers, assemblers, 

owners, sellers, lessors, or any other relevant category, are 

potentially liable to the ultimate user injured by the defect.”); 

see also Restatement (Second) of Torts § 402A,  cmt. f (“The 

rule stated in this Section applies to . . . any manufacturer of 

such a product, to any wholesale or retail dealer or distributor, 

and to the operator of a restaurant. It is not necessary that the 

seller be engaged solely in the business of selling such 

products. Thus the rule applies to the owner of a motion 

picture theatre who sells popcorn or ice cream, either for 

consumption on the premises or in packages to be taken 

home.”). 
54 The dissent characterizes Hoffman as a “narrow exception” 
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C 

 

 Amazon’s remaining arguments similarly fail to 

demonstrate that it is not subject to strict product liability in 

Pennsylvania. 

 

 For example, Amazon asks that we look to dictionary 

definitions of the word “seller” for support.  However, 

comment f to § 402A makes clear that the term “seller” is not 

to the general rule that a “‘seller’ in Pennsylvania is almost 

always an actor who transfers ownership from itself to the 

customer.”  Even assuming arguendo that Hoffman represents 

an “exception,” Amazon falls within said exception, which 

Pennsylvania courts have never labeled as “narrow.”  The 

dissent claims that the Hoffman exception applies only to 

“exclusive sales representatives or exclusive agents,” with 

“exclusive agents” often considered sellers because the agent 

(1) “trafficks intimately in [the products],” Bumbaugh, 152 

A.D. 2d at 72, and (2) is “bound by its exclusive sales 

representative contract to promote the sale of [the] products.”  

Bittler, 560 N.E.2d at 982.  The dissent concludes that 

because Amazon does not have any “exclusive” franchise in 

the sale of third-party products, it “clearly does not fit this 

description.”  There is one problem with the dissent’s 

description of the so-called Hoffman exception:  Nowhere in 

Hoffman does it state that the sales agent, E.W. Kaufmann 

Company, was an “exclusive” agent for the manufacturer.  To 

the contrary, E.W. Kaufmann’s ostensibly non-exclusive role 

as sales agent was nearly identical to that of Amazon:  It 

received orders for the product on behalf of a third-party 

manufacturer and transmitted the orders to be fulfilled, never 

taking any right to possession or title. 
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limited by its dictionary definition, as it “applies to any 

manufacturer of such a product, to any wholesale or retail 

dealer or distributor, and to the operator of a restaurant.”55  

Amazon contends that we should construe “seller” as a person 

who transfers a thing that she owns to another in exchange for 

something of value, usually money.  This concept runs 

squarely against Pennsylvania case law that does not require 

an actor to possess or hold title to an item in order to be 

considered a “seller” for purposes of § 402A.56  

 

 Amazon also relies heavily on non-controlling case 

law from jurisdictions other than Pennsylvania.  However, in 

deciding whether Amazon is a “seller” within the meaning of 

§ 402A, we must predict what the Pennsylvania Supreme 

Court would decide under Pennsylvania law interpreting the 

Second Restatement of Torts.57  It is of little consequence 

whether Amazon is a “seller” for purposes of other states’ 

statutes, as each of those statutory schemes is based on 

distinct language and policy considerations.58  

55 Restatement (Second) of Torts § 402A, cmt. f. 
56 See e.g., Hoffman, 452 A.2d at 1349. 
57 Berrier v. Simplicity Mfg., Inc., 563 F.3d 38, 45–46 (3d Cir. 

2009) (“In the absence of a controlling decision by the 

Pennsylvania Supreme Court, a federal court applying that 

state’s substantive law must predict how Pennsylvania’s 

highest court would decide this case.”). 
58 The dissent also cites approvingly to out-of-jurisdiction 

case law determining that Amazon was not subject to strict 

liability as a “seller.”  In particular, the dissent highlights 

cases from the Fourth Circuit, Sixth Circuit, Southern District 

of New York, and Northern District of Illinois, none of which 

should shape our analysis here.  See Erie Ins. Co. v. 
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Amazon.com, No. 18-1198, 2019 WL 2195146 (4th Cir. May 

22, 2019); Fox v. Amazon, No. 18-5661, 2019 WL 2417391 

(6th Cir. June 10, 2019); Eberhart v. Amazon, Inc., 325 F. 

Supp. 3d 393 (S.D.N.Y. 2018); Garber v. Amazon.com, Inc., 

No. 17 C 673, 2019 WL 1437877 (N.D. Ill. Mar. 31, 2019).  

The Fourth Circuit case made clear that its holding turned in 

large part on a provision of the Maryland Uniform 

Commercial Code, which, of course, has no effect on 

Pennsylvania law.  See Erie Ins. Co., 2019 WL 2195146, at 

*4 (citing § 2-103(1)(d) of the Maryland Code of Commercial 

Law as a basis for its holding because it defines a “sale” as 

“the passing of title from the seller to the buyer for a price”).  

Moreover, as Judge Motz noted in her concurrence in that 

case, as a federal court sitting in diversity, “[g]iven the 

policy-intensive nature of this inquiry, the lack of on-point 

Maryland precedent, and Amazon’s novel business model,” 

one could not “confidently predict that Maryland courts 

would treat Amazon as a seller under state law.”  Id. at *7.  

The Sixth Circuit case was explicitly based on a Tennessee 

statute that applied a different test than that of § 402A of the 

Second Restatement, namely, whether an “individual [was] 

regularly engaged in exercising sufficient control over a 

product in connection with its sale.”  Fox, 2019 WL 2417391, 

at *7.  Under Pennsylvania law, on the other hand, we apply 

the Francioni factors, none of which parallel the apparently 

single-factor Tennessee test for “sufficient control.”  Id.  In 

the New York case, the federal district court noted that under 

New York law, a distributor cannot be held strictly liable for 

product defects unless it “at some point, own[ed] the 

defective product.”  Eberhart, 325 F. Supp. 3d at 398.  And in 

the Illinois case, the district court noted that prior state cases 

appeared to require an “exclusivity” arrangement where an 
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 Therefore, having concluded that Amazon should be 

considered a “seller” under § 402A of the Second 

Restatement of Torts, we hold that under Pennsylvania law, 

Amazon is strictly liable for consumer injuries caused by 

defective goods purchased on Amazon.com.   

 

IV 

 

 The second issue in this appeal is whether Oberdorf’s 

claims, both for negligence and for strict liability, including 

failure to provide adequate warnings regarding the use of the 

dog collar, are barred by § 230 of the CDA.59  Unlike the first 

issue, this is a question of federal law.  We conclude that the 

CDA bars some, but not all, of Oberdorf’s claims.   

 

 The CDA states, in relevant part, that “[n]o provider or 

user of an interactive computer service shall be treated as the 

publisher or speaker of any information provided by another 

alleged seller was not involved in transferring title.  Garber, 

2019 WL 1437877, at *7 (“The [plaintiffs] have not presented 

any evidence that Amazon purported to be the exclusive seller 

of Shenzhen hoverboards.”).  As noted above, in 

Pennsylvania, a party involved in the sales process need not 

own the defective product or have an exclusivity arrangement 

with the manufacturer to be strictly liable for product defects.  

See, e.g., Hoffman, 452 A.2d 1349.  Therefore, we do not 

believe these non-precedential, out-of-circuit cases should 

guide our reasoning.  Our task is strictly limited to 

determining what the Pennsylvania Supreme Court would do 

pursuant to Pennsylvania law. 
59 See 47 U.S.C. § 230. 
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information content provider.”60  This section, sometimes 

referred to as the CDA “safe harbor provision,”61 “precludes 

courts from entertaining claims that would place a computer 

service provider in a publisher’s role, and therefore bars 

lawsuits seeking to hold a service provider liable for its 

exercise of a publisher’s traditional editorial functions—such 

as deciding whether to publish, withdraw, postpone, or alter 

content.”62  The CDA is intended to allow interactive 

computer services companies “to perform some editing on 

user-generated content without thereby becoming liable for 

all defamatory or otherwise unlawful messages that they 

didn’t edit or delete.”63  

  

The CDA safe harbor provision was passed by 

Congress in the wake of a controversial New York state court 

decision allowing defamation claims to proceed against a 

website host.64     

 

 The crux of Amazon’s argument is that Oberdorf’s 

negligence and strict liability claims are barred because she 

seeks to treat Amazon as the publisher or speaker of material 

provided by The Furry Gang, an information content 

60 47 U.S.C. § 230(c)(1). 
61 See, e.g., Zango, Inc. v. Kaspersky Lab, Inc., 568 F.3d 

1169, 1170 (9th Cir. 2009). 
62 Green v. America Online, 318 F.3d 465, 471 (3d Cir. 2003) 

(citations omitted). 
63 Fair Housing Council of San Fernando Valley v. 

Roommates.com, LLC, 521 F.3d 1157, 1163 (9th Cir. 2008) 

(en banc). 
64 See Stratton Oakmont, Inc. v. Prodigy Servs. Co., No. 

31063/94, 1995 WL 323710 (N.Y. Sup. Ct. May 24, 1995). 
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provider.65  Amazon contends Oberdorf’s claims are 

essentially that Amazon should be held liable for letting The 

Furry Gang post the offer for the dog collar and for failing to 

police that offer once it was posted.  Oberdorf, on the other 

hand, asserts that her claims do not pertain to Amazon’s role 

in publishing third-party information but rather to its direct 

role in the actual sale and distribution of the defective 

product.  That is true to a point but Oberdorf also contends 

that Amazon should have revised the content provided to 

include warnings to ensure the safe use of the dog collar.  The 

question that we must answer is “Would such an addition to 

the content be part of the editorial function of the Amazon 

website?”   

 

 Courts throughout the country have interpreted the 

CDA safe harbor provision broadly.66  Turning first to our 

Court, in Green v. America Online,67 the plaintiff alleged that 

AOL had failed to properly police its chat rooms to prevent a 

third party from posting defamatory content that caused the 

plaintiff emotional distress.68  We held that the CDA safe 

harbor provision barred the plaintiff’s claims because he was 

“attempt[ing] to hold AOL liable for decisions relating to the 

monitoring, screening, and deletion of content from its 

65 See 47 U.S.C. § 230(c)(1). “The term ‘information content 

provider’ means any person or entity that is responsible, in 

whole or in part, for the creation or development of 

information provided through the Internet or any other 

interactive computer service.”  Id. § 230(f)(3). 
66 See Jane Doe No. 1 v. Backpage.com, LLC, 817 F.3d 12, 19 

(1st Cir. 2016) (collecting federal appellate cases). 
67 318 F.3d 465 (3d Cir. 2003). 
68 Id. at 469. 
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network—actions quintessentially related to a publisher’s 

role.”69 

 

 Other federal appellate courts have addressed related 

questions.  For example, the First Circuit barred sex 

trafficking claims against a classified advertisement website 

because the allegations centered on the website’s role in 

failing to regulate third-party content that led to the plaintiffs’ 

injuries.70  The Fifth Circuit barred negligence claims alleging 

that an online social network took insufficient precautions to 

prevent a fifteen-year-old teenager from lying about her age, 

thereby leading to her being contacted and sexually 

assaulted.71  The Seventh Circuit barred housing 

discrimination claims against an online message board for 

permitting discriminatory posts.72 

 

 These cases demonstrate that claims are precluded 

whenever “the duty that the plaintiff alleges the defendant 

violated derives from the defendant’s status or conduct as a 

‘publisher or speaker.’”73  Nonetheless, courts have refused to 

extend the scope of the CDA safe harbor provision “to 

immunize a party’s conduct outside the realm of the Internet 

just because it relates to the publishing of information on the 

69 Id. at 471. 
70 Jane Doe No. 1 v. Backpage.com, LLC, 817 F.3d 12, 22 

(1st Cir. 2016). 
71 Doe v. MySpace, Inc., 528 F.3d 413, 420 (5th Cir. 2008). 
72 Chicago Lawyers’ Comm. for Civil Rights Under Law, Inc. 

v. Craigslist, Inc., 519 F.3d 666, 672 (7th Cir. 2008), as 

amended (May 2, 2008). 
73 Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1102 (9th Cir. 

2009), as amended (Sept. 28, 2009). 
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Internet.”74  In Barnes v. Yahoo!, Inc.,75 for example, the 

Ninth Circuit barred the plaintiff’s negligence claims against 

Yahoo for failing to remove posts by her ex-boyfriend 

containing nude photographs of her.  However, the court held 

that the CDA safe harbor provision did not immunize Yahoo 

against the plaintiff’s related promissory estoppel claim, 

which was based on Yahoo’s promise to remove the injurious 

content rather than on any editorial function.76    

 

 While we recognize that Amazon exercises online 

editorial functions, we do not agree that all of Oberdorf’s 

claims seek to treat Amazon as the publisher or speaker of 

information provided by another information content 

provider.  As previously discussed, Amazon is a “seller” of 

products on its website, even though the products are sourced 

and shipped by third-party vendors such as The Furry Gang.77  

Amazon’s involvement in transactions extends beyond a mere 

editorial function; it plays a large role in the actual sales 

process.  This includes receiving customer shipping 

information, processing customer payments, relaying funds 

and information to third-party vendors, and collecting the fees 

it charges for providing these services.   

 

 Therefore, to the extent that Oberdorf’s negligence and 

strict liability claims rely on Amazon’s role as an actor in the 

sales process, they are not barred by the CDA.  However, to 

the extent that Oberdorf is alleging that Amazon failed to 

74 Fed. Trade Comm’n v. Accusearch Inc., 570 F.3d 1187, 

1206 (10th Cir. 2009) (Tymkovich, J., concurring).   
75 570 F.3d 1096 (9th Cir. 2009). 
76 Id. at 1107–09. 
77 See supra Part III.  
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provide or to edit adequate warnings regarding the use of the 

dog collar, we conclude that that activity falls within the 

publisher’s editorial function.  That is, Amazon failed to add 

necessary information to content of the website.  For that 

reason, these failure to warn claims are barred by the CDA.   

 

Because the District Court did not parse Oberdorf’s 

claims in order to distinguish between “failure to warn” 

claims and claims premised on other actions or failures in the 

sales or distribution processes, we will vacate its holding that 

Oberdorf’s claims are barred by the CDA.  To the extent that 

Oberdorf’s claims rely on allegations relating to selling, 

inspecting, marketing, distributing, failing to test, or 

designing, they pertain to Amazon’s direct role in the sales 

and distribution processes and are therefore not barred by the 

CDA safe harbor provision.78  Those claims will be remanded 

to the District Court. 

 

V 

 

 For the above reasons, we hold that (1) Amazon is a 

“seller” for purposes of § 402A of the Second Restatement of 

Torts and thus subject to the Pennsylvania strict products 

liability law, and (2) Oberdorf’s claims against Amazon are 

not barred by § 230 of the CDA except as they rely upon a 

78 The Fourth Circuit has similarly held that the CDA does 

not insulate Amazon against claims based on its participation 

in the sale of a defective product.  See Erie Ins. Co., 2019 WL 

2195146, at *3 (“While the Communications Decency Act 

protects interactive computer service providers from 

liability as a publisher of speech, it does not protect them 

from liability as the seller of a defective product.”). 

210



“failure to warn” theory of liability.  We will therefore affirm 

the dismissal under the CDA of the failure to warn claims.  

We will vacate the remainder of the judgment of the District 

Court and remand this matter for further proceedings 

consistent with this opinion. 
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Oberdorf v. Amazon, Inc., No. 18-1041 

SCIRICA, Circuit Judge, concurring in part and dissenting in 

part. 

 

This case implicates an important yet relatively 

uncharted area of law. No Pennsylvania court has yet examined 

the product liability of an online marketplace like Amazon’s 

for sales made by third parties through its platform. Our task, 

as a federal court applying state law, is to predict how the 

Pennsylvania Supreme Court would decide the case. Berrier v. 

Simplicity Mfg., Inc., 563 F.3d 38, 45 (3d Cir. 2009). We must 

take special care “to apply state law and not . . . to participate 

in an effort to change it.” McKenna v. Ortho Pharm. Corp., 

622 F.2d 657, 663 (3d Cir. 1980) (internal citation omitted). In 

my view, well-settled Pennsylvania products liability law 

precludes treating Amazon as a “seller” strictly liable for any 

injuries caused by the defective Furry Gang collar. 

 

The plaintiffs weigh in detail policy reasons for 

allowing them to sue Amazon. Plaintiffs’ theory would 

substantially widen what has previously been a narrow 

exception to the typical rule for identifying products liability 

defendants sufficiently within the chain of distribution. A 

“seller” in Pennsylvania is almost always an actor who 

transfers ownership from itself to the customer, something 

Amazon does not do for Marketplace sellers like The Furry 

Gang.1 For similar reasons, every court to consider the question 

thus far has found Amazon Marketplace not a “seller” for 

1  For purposes of this opinion, “ownership” includes, in 

addition to legal title, other rights to possess such as lease and 

bailment. 
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products liability or other purposes; several of those courts 

have done so under products liability regimes similar to 

Pennsylvania’s.2 For these reasons, I respectfully dissent from 

2  For determination under Restatement-derived common 

law definition of “seller,” see Erie Ins. Co. v. Amazon.com, 

Inc., 925 F.3d 135, 141–42 (4th Cir. May 22, 2019) (under 

Maryland common law of products liability, Amazon was not 

a seller of a third-party seller’s product because it never held 

title to the product); Garber v. Amazon.com, Inc., --- F. Supp. 

3d ---, 2019 WL 1437877, at *8 (N.D. Ill. Mar. 31, 2019) 

(under Illinois common law, Amazon Marketplace was not 

within the “chain of distribution” of a third-party seller’s 

product, nor did it “play an integral role in the marketing 

enterprise” such that policy considerations would justify 

extending liability outside the chain of distribution) (internal 

citations omitted); Eberhart v. Amazon.com, Inc., 325 F. Supp. 

3d 393, 398 (S.D.N.Y. 2018) (under New York common law, 

Amazon Marketplace was not a seller because it was not within 

the product’s “chain of distribution”). For determination under 

state common law doctrine and under state statutes whose 

definitions of “seller” are inconclusive, requiring consideration 

of common law principles, see Fox v. Amazon.com, Inc., --- 

F.3d ---, 2019 WL 2417391, at *7 (6th Cir. June 10, 2019) 

(interpreting ambiguously defined Tennessee statutory term 

“seller” to include “any individual regularly engaged in 

exercising sufficient control over a product in connection with 

its sale, lease, or bailment, for livelihood or gain” but holding 

Amazon Marketplace did not meet this definition); Carpenter 

v. Amazon.com, Inc., No. 17-3221, 2019 WL 1259158, at *5 

(N.D. Cal. Mar. 19, 2019) (under California law, Amazon 

Marketplace was not subject to strict liability because it was 
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the majority’s disposition of the claims not barred by the 

Communications Decency Act (CDA). 

 

I. 

Amazon is a multinational technology company. 

Among other ventures, it hosts online sales. Products are 

offered for sale at Amazon.com in three primary ways. First, 

not “integral to the business enterprise and a necessary factor 

in bringing the product to market”); Allstate N.J. Ins. Co. v. 

Amazon.com, Inc., No. 17-2738, 2018 WL 3546197, at *6–7 

(D.N.J. July 24, 2018) (Amazon Marketplace was not a seller 

under New Jersey statutory definition encompassing “any 

person who, in the course of business conducted for that 

purpose: sells . . . or otherwise is involved in placing a product 

in the line of commerce”) (internal citation omitted); Stiner v. 

Amazon.com, Inc., 120 N.E.3d 885, 891 (Ohio Ct. App. 2019) 

(Amazon Marketplace was not a seller under Ohio statutory 

definition encompassing “[a] person that, in the course of a 

business conducted for the purpose, sells . . . or otherwise 

participates in the placing of a product in the stream of 

commerce”) (internal citation omitted); see also Milo & Gabby 

LLC v. Amazon.com, Inc., 693 F. App’x 879, 885 (Fed. Cir. 

2017) (Amazon Marketplace was not a “seller” under the 

Copyright Act, 17 U.S.C. § 106); McDonald v. LG Elecs. USA, 

Inc., 219 F. Supp. 3d 533, 541–42 (D. Md. 2016) (dismissing 

a Maryland-law negligence claim against Amazon); Inman v. 

Technicolor USA, Inc., No. 11-666, 2011 WL 5829024, at *6 

(W.D. Pa. Nov. 18, 2011) (holding, under Pennsylvania 

products liability law, eBay was not a “seller” because eBay 

was not “anything more than an online forum where sellers . . 

. may peddle their wares to buyers”).  
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Amazon sources, sells, and ships some products as seller of its 

own goods. Second, third-party sellers sell products through 

Amazon Marketplace “fulfilled by Amazon,” purchasing 

Amazon’s services in storing and shipping their products. 

Third, at issue here, third-party sellers sell products through 

Amazon Marketplace without additional “fulfillment” 

services. These sellers, like The Furry Gang, supply and ship 

products directly to consumers without ever placing the items 

in Amazon’s possession.  

 

 Amazon Marketplace has grown enormously in recent 

years. Over a million businesses of all sizes sell products on 

Amazon Marketplace, according to Amazon’s own figures, 

and “small and medium-sized businesses selling in Amazon’s 

stores now account for 58 percent of [Amazon’s] sales.” 

Amazon, 2019 Amazon SMB Impact Report 1, 3, 

https://d39w7f4ix9f5s9.cloudfront.net/61/3b/1f0c2cd24f37b

d0e3794c284cd2f/2019-amazon-smb-impact-report.pdf (last 

accessed June 17, 2019). These businesses and their products 

are diverse: a recent profile of highly successful Amazon 

Marketplace sellers included businesses offering beauty 

products, indoor gardening kits, and an educational toy 

teaching coding. Kiri Masters, 4 Companies Founded By 

Millennials That Are Making Millions on Amazon, Forbes 

(Aug. 9, 2018), http://www.forbes.com/sites/kirimasters/ 

2018/08/09/4-companies-founded-by-millennials-who-are-

selling-millions-on-amazon. Amazon Marketplace and other 

online platforms give consumers the ability to buy from small 

and large businesses whose products they may never have 

encountered in an ordinary physical store.  

 

Amazon envisions its Marketplace as an open one. It 

reserves the right to remove sellers’ listings or terminate 
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Marketplace services for any reason and requires sellers to 

represent they are in good legal standing, but it does not apply 

a general vetting process to all sellers to identify those who do 

not in fact meet that standard. Amazon also does not narrow 

the Marketplace’s offerings by limiting the number of sellers 

who may offer each type of product: any number of sellers may 

register. In displaying products to customers, Amazon 

distinguishes products sold through the Marketplace from 

those sold directly by Amazon, identifying the seller 

responsible for the item in a “sold by” line placed prominently 

next to the price and shipping information. App. 211. The 

seller’s name also appears on the order confirmation page, 

before the customer clicks “place your order” to finalize the 

purchase. Id. Amazon’s conditions of use for customers affirm 

the distinction, explaining, in Amazon Marketplace purchases 

from third-party sellers, “you are purchasing directly from 

those third parties, not from Amazon. We are not responsible 

for examining or evaluating, and we do not warrant, the 

offerings of any of these businesses or individuals.” Appellee’s 

Br. 4 (citing Amazon, Conditions of Use, 

http://www.amazon.com/gp/help/customer/display.

html/ref=footer %20cou?ie=UTF8&nodeId=508088 (last 

updated May 21, 2018)).  

 

A customer on Amazon Marketplace buys a product 

that has been chosen, sourced, and priced by the third-party 

seller. The seller contractually commits to “ensure that [it is] 

the seller of each of [its] Products” listed for sale. App. 164. In 

exchange for Amazon’s services including listing the product 

and managing payments, the seller is charged a monthly fee, as 

well as a referral fee of a percentage of each sale made. The 

relationship reflected in the agreement between Amazon and 

the seller is one of “independent contractors.” Id. at 270. The 
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agreement specifically disclaims other potential relationships: 

it does not mean to create relationships of “partnership, joint 

venture, agency, franchise, sales representative, or 

employment,” nor does it create an “exclusive relationship” 

constraining either Amazon or the third-party seller from other 

sales relationships. Id.  

 

For each new listing a seller creates, the seller identifies 

the product it plans to sell, designates a price, and writes a 

product description. Amazon requires the description include 

certain minimum information about the product, and requires 

the seller to offer a price as favorable as the one it offers in any 

other sales channels. Amazon also automatically formats the 

information provided into a product listing page matching 

others on the Marketplace, and it sometimes modifies listings 

to streamline user experience: for example, by grouping 

together the pages of multiple sellers who offer the identical 

product sourced in different ways. The seller may choose to 

offer, or not to offer, a warranty on its product. Regardless, the 

agreement makes the seller “responsible for any 

nonconformity or defect in, or any public or private recall of, 

any of [its] products.” Id. at 173.  

 

II. 

When a product is sold on Amazon Marketplace, the 

third-party seller offering the product for sale, as well as the 

product’s original manufacturer, may each be sued in product 

liability if the product is defective. This case raises the question 

whether Amazon, too, can be liable as a “seller” of such a 

product, because of the assistance it gives to the third-party 

seller that provided the product to the customer. Plaintiffs 

answer this question in part by invoking a set of four policy 
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factors laid out in Francioni v. Gibsonia Truck Corp., 372 A.2d 

736, 739 (Pa. 1977). For the reasons I discuss in Part III, the 

Francioni factors should come second to an analysis under 

Pennsylvania law of the defendant’s role in supplying the 

product. See Cafazzo v. Cent. Med. Health Servs., 668 A.2d 

521, 523 (Pa. 1995). I begin, instead, with the definition of 

“seller” under Pennsylvania law. 

 

A. 

A seller under Pennsylvania product liability law is one 

“engaged in the business of selling . . . a product.” Id. at 523 

(quoting Restatement (Second) of Torts § 402A(1)(a) (Am. 

Law Inst. 1965)). In nearly all cases, “selling” entails 

something Amazon does not do for Marketplace products: 

transferring ownership, or a different kind of legal right to 

possession, from the seller to the customer. Thus, in 

Pennsylvania, sellers include traditional wholesalers and 

retailers, as well as those who supply a product through a 

transaction other than a sale. See, e.g., Chelton v. Keystone 

Oilfield Supply Co., 777 F. Supp. 1252, 1256 (W.D. Pa. 1991) 

(wholesaler); Burch v. Sears, Roebuck & Co., 467 A.2d 615, 

618 (Pa. Super. Ct. 1983) (retailer); Francioni, 372 A.2d at 

739–40 (lessor); Villari v. Terminix Int’l, Inc., 663 F. Supp. 

727, 730–31 (E.D. Pa. 1988) (pest control company supplying 

insecticide as part of service). Though varied, each of these 

cases holds liable a “seller” who transferred the right to possess 

the product from itself to the customer. 

 

 Transfer of a right to possession is so typical to 

“sellers” that exceptions are rare. There is one primary 

exception in Pennsylvania caselaw: the “manufacturer’s 

representative.” See Hoffman v. Loos & Dilworth, Inc., 452 
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A.2d 1349, 1351 (Pa. Super. Ct. 1982). Hoffman reversed a 

grant of summary judgment for the defendant and held a 

“manufacturer’s representative” could be strictly liable. Id. at 

1354–55. A manufacturer’s representative, also termed “sales 

agent” or “manufacturer’s agent,” is a salesperson who helps a 

manufacturer expand sales by representing a product, usually 

in a particular region for a period of time, promoting the 

product to retailers or directly to customers.3 After evaluating 

this uniquely involved retail role, the Superior Court of 

Pennsylvania concluded it was much more than “tangential,” 

and the sales agent could be held liable as a seller. Id. at 1354.  

 

But in no other scenario has a Pennsylvania court 

imposed “seller” liability on a defendant whose role in the sale 

did not include transferring ownership or possession of the 

product. For example, the Pennsylvania Supreme Court 

considered and rejected “seller” liability for an auctioneer who 

“never owned, operated or controlled the equipment which was 

to be auctioned.” Musser v. Vilsmeier Auction Co., 562 A.2d 

279, 279 (Pa. 1989). As the court explained, in auctioning off 

a product owned and controlled by the third-party seller, “[t]he 

3  See A Dictionary of Business and Management 377 

(Jonathan Law ed., 6th ed. 2016) (defining “manufacturer’s 

agent” as “[a] commission agent who usually has a franchise 

to sell a particular manufacturer’s products in a particular 

country or region for a given period”); Charles Cohon, Top 

Considerations When Hiring Manufacturers’ Reps, 

Manufacturers’ Agents National Association, 

http://www.manaonline.org/manufacturers/topconsiderations-

when-hiring-manufacturers-reps (last visited May 9, 2019) 

(describing manufacturer’s representatives as a kind of 

“outsource[d] . . . sales force”). 
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auction company merely provided a market as the agent of the 

seller. . . . Selection of the products was accomplished by the 

bidders, on their own initiative and without warranties by the 

auction company.” Id. at 282. The auction company’s 

significant role in assisting the sale was nonetheless 

“tangential” to the core of the transaction, the exchange 

between the buyer and third-party seller. Id. Similarly 

“tangential” was the role of the financer of a sale, who, 

although technically temporary owner and lessor of the 

supplied product, participated only by “offering the use of 

money.” Nath v. Nat’l Equip. Leasing Corp., 439 A.2d 633, 

636 (Pa. 1981) (quoting Francioni, 372 A.2d at 740 n.3). 

Pennsylvania courts would not hold liable as sellers such 

tangential actors as shopping malls renting space to retailers, 

credit card companies that enable sales transactions, or 

newspapers or websites hosting classified ads. See generally 3 

Summ. Pa. Jur. 2d Torts § 41:61 (2d ed. 1998). 

 

Amazon Marketplace, like the auctioneer in Musser, 

takes an important part in assisting sales, but is “tangential” to 

the actual exchange between customer and third-party seller. 

562 A.2d at 282. Like an auctioneer, Amazon Marketplace 

provides the “means of marketing” to a third-party seller who 

accomplished the “fact of marketing” when it “chose the 

products and exposed them for sale.” Id. (citing Francioni, 372 

A.2d at 738). Amazon Marketplace’s services to any individual 

seller for an individual product are not “undertaken 

specifically,” but rather, as with the auctioneer, provided on 

essentially similar terms to a large catalogue of sellers. Id.; see 

id. at 282 n.3. And like an auctioneer, Amazon Marketplace 

never owns, operates, or controls the product when it assists in 

a sale. See id. at 279. 
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Amazon Marketplace’s similarities to the auctioneer 

emphasize it has little in common with Hoffman’s 

manufacturer’s representative, the only kind of “seller” held 

liable despite not having made a transfer of ownership or 

possession rights. Hoffman, 452 A.2d at 1354. Amazon 

Marketplace does not offer the co-strategizing relationship 

promised by manufacturers’ representatives. Amazon 

Marketplace is not an outsourced sales force working with 

individual manufacturers to boost sales: it offers a marketing 

platform, and it is up to the third-party seller to make best use 

of the platform to maximize sales.  

 

Under Pennsylvania law, then, Amazon was not the 

seller of The Furry Gang’s product and therefore is not liable 

for any product defect. Because established Pennsylvania law 

precludes holding Amazon strictly liable here, I respectfully 

dissent.  

 

B. 

While Pennsylvania law alone dictates this outcome, it 

is reinforced by “analogous decisions” and “other reliable 

data.” McKenna, 622 F.2d at 663. Pennsylvania courts have yet 

to consider whether Amazon is strictly liable for defective 

products sold through its Marketplace. So just like a 

Pennsylvania court would, I consider relevant decisions from 

other jurisdictions. These sources, including two federal 

appellate decisions so far, confirm what Pennsylvania law 

already makes clear. Amazon’s role in assisting a product’s 

sale does not make it that product’s “seller.” 

 

The Sixth Circuit found Amazon Marketplace was not 

a “seller” after consulting a variety of sources to clarify the 
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term’s expansive but ambiguous meaning within the Tennessee 

Products Liability Act. Fox v. Amazon.com, Inc., --- F.3d ---, 

2019 WL 2417391, at *5–7 (6th Cir. June 10, 2019). The 

Tennessee statute defines “seller” as “any individual or entity 

engaged in the business of selling a product,” including a 

“retailer,” “wholesaler,” “distributor,” “lessor,” or “bailor.” 

Tenn. Code Ann. § 29-28-102(7) (West 2012). Considering 

and rejecting a more “limited construction” proposed by 

Amazon, Fox, 2019 WL 2417391, at *5, the court interpreted 

this definition to include not only those who transfer title, but 

“any individual regularly engaged in exercising sufficient 

control over a product in connection with its sale, lease, or 

bailment, for livelihood or gain,” id. at *7. The court 

nonetheless found Amazon Marketplace did not fall within 

even this more expansive definition. The court held Amazon 

did not exercise sufficient control to be the product’s “seller” 

because Amazon “did not choose to offer the [product] for sale, 

did not set the price of the [product], and did not make any 

representations about the safety or specifications of the 

[product] on its marketplace.” Id. at *7. It noted that, as in this 

case, Amazon did not fulfill the product and therefore never 

possessed it or shipped it to the customer. Id. 

 

Even where Amazon Marketplace did fulfill the product 

at issue, the Fourth Circuit held Amazon was not the product’s 

“seller” under Maryland common law. Erie Ins. Co. v. 

Amazon.com, Inc., 925 F.3d 135, 144 (4th Cir. May 22, 2019).4 

4  In Maryland, as in Pennsylvania, product liability is 

governed by common law. See Maryland State Bar 

Association, Maryland Product Liability Law § 1.1 (2d ed. 

2003). Contrary to the majority’s characterization, the court’s 

222



In that case, unlike this one, Amazon “fulfilled” the product by 

storing it prior to sale then shipping it to the customer. The 

court held Amazon Marketplace was not a seller because, 

despite its role in “fulfilling” the sale, it never performed the 

basic act of sale: it did not “transfer title to purchasers of [the 

product] for a price.” Id. at 141. The court explained, relying 

in part on Pennsylvania precedent, those who “own . . . the 

products during the chain of distribution are sellers,” while 

those who “render services to facilitate that distribution or 

sale[] are not sellers.” Id. (citing Musser, 562 A.2d at 283). 

Amazon, because it only rendered services and did not transfer 

ownership, was not a seller. Id. at 144.5 Here, Amazon played 

an even more limited role: it neither stored nor shipped the 

product. 

Other federal courts have reached the same outcome. 

Courts have declined to treat Amazon Marketplace as a “sales 

agent,” as plaintiffs ask us to do. In dismissing a products 

liability lawsuit against Amazon essentially identical to this 

decision in Erie did not turn on a Maryland statute, but rather 

consulted a potentially analogous statutory provision alongside 

other sources including dictionary definitions and out-of-state 

persuasive authority to infer the common law meaning of 

“seller.” 925 F.3d at 141. 
5  Maryland differs from Pennsylvania in declining to hold 

liable those who transfer possession through a transaction other 

than a sale, such as lessors and bailors. See Maryland Product 

Liability Law § 4.8. For that reason, the Erie court defined 

“sellers” as transferors of title and did not discuss transfer of 

another kind of right to possess the product. 925 F.3d at 141. 

Because no such non-sale transaction is at issue in this case, 

however, Maryland and Pennsylvania law are analogous, and 

Erie’s analysis is informative. 
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one, the District Court for the Southern District of New York 

considered a New York case that, like Pennsylvania’s Hoffman 

decision, held a sales agent liable as a “seller.” Eberhart v. 

Amazon.com, Inc., 325 F. Supp. 3d 393, 398–99 (S.D.N.Y. 

2018) (citing Brumbaugh v. CEJJ, Inc., 547 N.Y.S.2d 699, 

700–01 (App. Div. 3d Dep’t 1989)); see Hoffman, 452 A.2d at 

1354. The court found Brumbaugh exceptional and of no help 

in establishing liability against Amazon. Eberhart, 325 F. 

Supp. 3d at 398–99. It reasoned, among New York cases 

holding defendants liable as sellers, “the vast majority of 

opinions” involve a defendant who did “at some point, own the 

defective product.” Id. at 398. And while Brumbaugh’s sales 

agent, given its exclusive role in connecting the manufacturer 

with local distributors, was “a mandatory link in [the] 

distributive chain,” id. at 399 (quoting Brumbaugh, 547 

N.Y.S.2d at 701), the court found Amazon Marketplace’s role 

in merely “facilitating purchases” did not rise to this level. Id.  

 

The Northern District of Illinois adopted similar 

reasoning in rejecting Amazon’s liability. Garber v. 

Amazon.com, Inc., --- F. Supp. 3d ---, 2019 WL 1437877, at *7 

(N.D. Ill. Mar. 31, 2019). The court identified and analyzed the 

few Illinois cases in which parties who never owned the 

product were nonetheless held liable. It found Amazon 

Marketplace resembled neither a manufacturer’s 

representative, nor a broker who made direct agreements with 

customers to sell the product and held exclusive rights to do so. 

Id. at *7–9 (discussing Hammond v. N. Am. Asbestos Corp., 

454 N.E.2d 210, 216 (Ill. 1983), and Bittler v. White & Co., 

560 N.E.2d 979, 981 (Ill. App. Ct. 1990)). Amazon was not 

liable for third-party sales because “[the third-party seller], not 

Amazon, owned the [product], sourced it and listed it for sale 

on Amazon’s marketplace, and sold and shipped it directly to 
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the [customers].” Id. at *7. Moreover, unlike the more involved 

defendants held to be sellers, Amazon’s “‘major role’ was 

providing a venue and marketplace for third-party sellers . . . 

to connect with buyers.” Id. at 8.6 This consensus among courts 

analyzing common law analogous to Pennsylvania’s confirms 

that Amazon’s limited role in Marketplace sales does not make 

it a “seller” liable for defective products. 

 

The Third Restatement of Torts’ § 20, defining “seller,” 

captures state law trends in Pennsylvania, common also to New 

York, Illinois, and other states, as federal courts considering 

product liability suits against Amazon Marketplace have noted. 

See Restatement (Third) of Torts: Prod. Liab. § 20 (Am. Law 

Inst. 1998); see also, e.g., Eberhart, 325 F. Supp. 3d at 398 & 

n.4 (finding its conclusion against product liability for Amazon 

Marketplace “reinforced” by § 20, though New York had not 

adopted the provision). Although the Supreme Court of 

Pennsylvania has not yet had occasion to consider § 20, the 

provision’s incremental clarification of existing law, fully 

consistent with Pennsylvania case law, is the kind of guidance 

the Pennsylvania Supreme Court would likely find 

informative. 

6  See also Allstate N.J. Ins. Co. v. Amazon.com, Inc., No. 

17-2738, 2018 WL 3546197, at *5–12 (D.N.J. July 24, 2018) 

(Amazon Marketplace did not resemble a broker who 

exercised control over a product by taking title to it; it instead 

resembled a broker who never exercised control and was thus 

not a “seller”); Stiner v. Amazon.com Inc., 120 N.E.3d 885, 892 

(Ohio Ct. App. 2019) (distinguishing Amazon Marketplace 

from the consignee who took possession of an item before 

putting it up for auction; Amazon Marketplace more closely 

resembled the auctioneer and was thus not a “seller”). 
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 In explaining the parameters of seller liability, § 20 

reinforces and builds on the Second Restatement’s analogous 

definition. Under the Second Restatement, a seller is one who 

is “engaged in the business of selling products for use or 

consumption.” Restatement (Second) of Torts § 402A cmt. f. 

This definition distinguishes the non-liable occasional seller 

from the liable regular seller, but it offers no help in 

determining what kind of involvement in a sale might be 

considered selling. The Third Restatement analyzes 

intervening case law to specify that a seller is one who 

“transfers ownership . . . either for use or consumption,” or, 

alternately, one who “otherwise distributes a product” by 

providing that product “in a commercial transaction other than 

a sale.” Restatement (Third) of Torts: Prod. Liab. § 20.7 

Amazon Marketplace does not transfer ownership of third-

party products, so it is not a seller. In its commentary, the Third 

Restatement also addresses the situation of businesses 

participating in a sale who do not themselves do the work of 

transferring title. These actors are “product distribution 

facilitators,” meaning those “[p]ersons assisting or providing 

services to product distributors, while indirectly facilitating the 

commercial distribution of products.” Id. cmt. g. In general, 

product distribution facilitators are not liable as sellers. Id. 

7  In defining “one who otherwise distributes a product,” 

the provision further specifies, “[c]ommercial nonsale product 

distributors include, but are not limited to, lessors, bailors, and 

those who provide products to others as a means of promoting 

either the use or consumption of such products or some other 

commercial activity.” Restatement (Third) of Torts: Prod. 

Liab. § 20. No such nonsale distributor is at issue in this case 

because the relevant transaction was a sale. 
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reporter’s note g (citing Musser, 562 A.2d at 283). Amazon 

Marketplace fits the description of a product distribution 

facilitator, so it would not qualify as a seller. 

 

The Third Restatement includes the Hoffman exception 

to the general rule for product distribution facilitators: 

exclusive sales representatives or exclusive agents are often 

considered sellers because the agent “trafficks intimately in 

[the products],” Brumbaugh, 547 N.Y.S.2d at 701, and is 

“bound by its exclusive sales representative contract . . . to 

promote the sale of [the] products,” Bittler, 560 N.E.2d at 982. 

See Restatement (Third) of Torts: Prod. Liab. § 20 reporter’s 

note g; see also Hoffman, 452 A.2d at 1354. Moreover, where 

the agent’s franchise to sell the product is exclusive, meaning 

the agent is entitled to coordinate all sales of the product for a 

period of time in a particular region, then the agent is “a 

mandatory link in [the] distributive chain,” cementing the 

rationale for its liability. Brumbaugh, 547 N.Y.S.2d at 701.8 As 

noted, see supra pp. 8–9, Amazon Marketplace clearly does 

not fit this description.  

 

The Pennsylvania Supreme Court explained in Tincher 

v. Omego Flex, Inc. that it would “adopt[] . . . sections of a 

restatement . . . if the cause of action and its contours are 

consistent with the nature of the tort and Pennsylvania’s 

traditional common law formulation.” 104 A.3d 328, 354 (Pa. 

8  “Exclusive” sales agents may represent a variety of 

products; they are exclusive agents for a particular product if 

they obtain exclusive rights from a manufacturer to sell the 

product for a period of time in a designated region. See, e.g., 

Brumbaugh, 547 N.Y.S.2d at 701. 
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2014) (internal quotation mark omitted).9 Pennsylvania’s 

9  See also Walnut St. Assocs., Inc. v. Brokerage Concepts, 

Inc., 20 A.3d 468, 479 (Pa. 2011) (adopting the Second 

Restatement of Torts § 772 because “the formulation is 

consistent with the very nature of the tort, and with 

Pennsylvania law”); Bilt-Rite Contractors, Inc. v. 

Architectural Studio, 866 A.2d 270, 285 (Pa. 2005) (adopting 

the Second Restatement of Torts § 552, because the provision 

“is consistent with Pennsylvania’s traditional common law 

formulation of the tort”); Webb v. Zern, 220 A.2d 853, 854 (Pa. 

1966) (adopting the Second Restatement of Torts § 402A).  

 

By contrast, the Pennsylvania Supreme Court explained 

it would not adopt sections of a restatement “unmoored from 

existing common law” and whose adoption would “produce 

such a policy shift that it amounts in actuality or public 

perception to a derogation of legislative authority.” Tincher, 

104 A.3d at 354. On these grounds, the Pennsylvania Supreme 

Court declined to adopt certain provisions of the Third 

Restatement of Torts that did not meet this standard because 

those provisions made a major revision to the traditional strict 

liability standard. Specifically, the provisions in question 

instituted a new requirement for design defect cases, requiring 

plaintiffs show the existence of a reasonable alternative safer 

design, rather than treating alternative design as one non-

determinative factor among others. Id. at 346, 393–94 

(discussing the Third Restatement of Torts: Products Liability 

§ 2(b) and related provisions, §§ 1 through 7, implementing the 

alternative design element). The court found these provisions 

an “inaccurate” representation of existing Pennsylvania law 
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approach is to evaluate “sections of a restatement” rather than 

adopting or rejecting the entire document. Id. at 339. In 

excluding most sales facilitators from products liability but 

making an exception for sales agents, Pennsylvania case law 

matches § 20 of the Third Restatement, meeting Tincher’s 

standard. Under Pennsylvania law, as in § 20, an actor who 

assists a sale, but does not directly transfer ownership or 

possession, is in nearly all cases not a “seller” of the product. 

Compare 3 Summ. Pa. Jur. 2d Torts § 41:60–61, with 

Restatement (Third) of Torts: Prod. Liab. § 20 reporter’s note 

g. Under Pennsylvania law, as in § 20, one kind of sales 

facilitator may nonetheless be a “seller”: a sales agent, who 

personally represents the manufacturer in advocating for the 

product’s sale, and may have an exclusive right to facilitate the 

product’s sale for a period of time within a geographic area. 

Hoffman, 452 A.2d at 1354–55; Restatement (Third) of Torts: 

and believed them in potential conflict with important “general 

principles” of Pennsylvania products liability. Id. at 399, 397.  

 

While the provisions rejected in Tincher departed 

significantly from the Second Restatement and from state law 

developed in its framework, as observers note, other 

“provisions of the Restatement Third simply do as promised; 

they restate the current law.” Vicki MacDougall, The Impact 

of the Restatement (Third), Torts: Products Liability (1998) on 

Product Liability Law, 6 Consumer Fin. L. Q. R. 105, 106 

(2008). Provisions more modest than those rejected therefore 

may in some instances fulfill the intended purpose of 

Restatement guidance in Pennsylvania law: not “supplanting” 

Pennsylvania’s “traditional approach” but “rather . . . 

clarifying the contours of the tort.” Bilt-Rite, 866 A.2d at 287. 
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Prod. Liab. § 20 reporter’s note g. Because § 20 is “consistent 

with the nature of the tort and Pennsylvania’s traditional 

common law formulation,” it is likely the provision would 

inform the Pennsylvania Supreme Court’s analysis of the 

question at issue in this case. Tincher, 104 A.3d at 354. 

 

In Pennsylvania, as in states across the country 

including New York and Illinois, a business assisting a sale is 

not a “seller” for products liability purposes unless it takes on 

the particularly involved retail relationship of sales 

agent/manufacturer’s representative.10 The Third 

Restatement’s § 20 tracks this pattern. Like every federal court 

to consider this issue so far, I would find Amazon Marketplace 

not a seller. 

 

III. 

 To deem Amazon a “seller” of Marketplace products, 

plaintiffs rely in large part on a four-factor policy test first 

articulated in Francioni v. Gibsonia Truck Corp., 372 A.2d 

736, 739 (Pa. 1977). More recently, though, the Pennsylvania 

Supreme Court has clarified the Francioni test’s purpose and 

limited applicability, making it evident the test has no role in 

10  In Hoffman, the court did not discuss whether the sales 

agent at issue had an exclusive franchise to sell within a 

particular territory or a nonexclusive franchise. See 452 A.2d 

at 1351. Hoffman, then, is consistent with cases requiring 

exclusivity to hold sales agents liable but does not create such 

a requirement itself. Regardless, for the reasons discussed 

above, see supra pp. 8–9, Amazon does not resemble a sales 

agent with either an exclusive or a nonexclusive franchise to 

market products. 
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answering the question at issue here. See Cafazzo v. Cent. Med. 

Health Servs., 668 A.2d 521, 525 (Pa. 1995). 

 

A. 

As the Pennsylvania Supreme Court has explained, the 

Francioni test guides “whether a particular supplier of 

products, whose status as a supplier is already determined, is 

to be held liable for damages caused by defects in the products 

supplied.” Id. at 525. Cafazzo makes clear the Francioni test 

should not be used to determine whether, in the first place, a 

particular defendant is a supplier of the product: that question 

is a “precondition necessary for application of this analysis.” 

Id. That question must be answered by considering “what is 

being done” by the defendant, and whether the activity 

constitutes supplying products. Id. at 524. 

 

No one disputed that the Francioni defendant, who was 

a lessor of hauling equipment, had supplied the equipment that 

caused the plaintiff’s injury. 372 A.2d at 737. The issue, 

instead, was whether supplying equipment via a lease made the 

defendant a “seller,” even though the transaction was not 

technically a sale. Id. The Pennsylvania Supreme Court 

identified four policy factors which, in other jurisdictions, had 

served to justify including lessors as “sellers” for products 

liability purposes:  

 

(1) In some instances the lessor, like the seller, 

may be the only member of the marketing chain 

available to the injured plaintiff for redress; (2) 

As in the case of the seller, imposition of strict 

liability upon the lessor serves as an incentive to 

safety; (3) The lessor will be in a better position 
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than the consumer to prevent the circulation of 

defective products; and (4) The lessor can 

distribute the cost of compensating for injuries 

resulting from defects by charging for it in his 

business, [i].e., by adjustment of the rental terms. 

 

Id. at 739.  

Because the equipment leasing company was in the 

business of supplying products via lease, and because of the 

four identified policy factors, the court held the equipment 

leasing company should be considered a “seller.” Id. at 739–

40. Similarly, though reaching the opposite outcome, the 

Pennsylvania Supreme Court applied the Francioni test to a 

pharmacy defendant, holding, although the pharmacy had 

supplied drugs to patients, policy factors would counsel against 

imposing strict product liability on the pharmacy. Coyle v. 

Richardson-Merrell, Inc., 584 A.2d 1383, 1387 (Pa. 1991).  

 

The Pennsylvania Supreme Court has also cited the 

Francioni test as additional support for its holding, after 

determining that a potential defendant was not a “supplier.” 

See Musser, 562 A.2d at 281; Nath, 439 A.2d at 634. In each 

case, the court analyzed the activities of the defendant, and 

found them too “tangential” to the actual sale of the product to 

support seller liability. Musser, 562 A.2d at 282; Nath, 439 

A.2d at 636. The court then applied the Francioni factors and 

found, in each case, policy considerations did not support seller 

liability, either. Musser, 562 A.2d at 282–83; Nath, 439 A.2d 

at 635–36.  

 

Cafazzo clarifies the relationship between the two 

holdings present in each of these cases, establishing that policy 
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factors alone cannot create seller liability. In Cafazzo, the court 

held a hospital and physician were not suppliers of a medical 

device they provided to a patient, accompanied by a surcharge 

for the device, because “the relationship of hospital and/or 

doctor to patients is not dictated by the distribution of such 

products, even if there is some surcharge on the price of the 

product.” 668 A.2d at 524. 

 

As Cafazzo makes evident, once a court has determined 

a defendant is too “tangential” to be considered a supplier of 

the product at issue, applying the Francioni policy factors is 

unnecessary. Id. at 523–24. Courts may nonetheless discuss 

them in order to demonstrate that, “even assuming that [the 

defendants] could reasonably be termed sellers . . . the policy 

reasons for strict liability are not present.” Id. at 525. For the 

reasons already discussed, Amazon Marketplace is too 

tangential to third-party sales of products to be considered a 

supplier or seller of those products under Pennsylvania law. 

The Francioni policy factors therefore cannot establish seller 

liability.  

 

B. 

Even if Amazon Marketplace could be considered a 

supplier, application of the Francioni factors would not result 

in liability. Indeed, the policy outcomes produced by liability 

for Amazon Marketplace closely resemble those produced by 

liability for an auctioneer, as in Musser. See 562 A.2d at 282–

83. Thus, for reasons very similar to those identified in Musser, 

the Francioni policy factors do not support strict product 

liability for Amazon Marketplace.  

The first factor, availability of other members of the 

distribution chain, weighs in Amazon’s favor, just as in 

233



Musser. The Musser court found the first factor did not support 

liability for the auctioneer because, “in an auction there is a 

seller, who is served by the auctioneer.” Id. at 282 (footnote 

omitted). Whereas in Francioni, the defendant lessor leased the 

product directly to the customer and the court identified no 

other member of the marketing chain, see 372 A.2d at 739, all 

Amazon Marketplace products are sold by third-party sellers 

who are available to be sued. That seller may be defunct, 

insolvent, or impossible to locate by the time of suit, just as the 

seller of an auctioned product may be. But as the Pennsylvania 

Supreme Court noted in applying this factor, “[t]o assign 

liability for no reason other than the ability to pay damages is 

inconsistent with our jurisprudence.” Cafazzo, 668 A.2d at 

526.11  

 

The second two factors, the potential incentive to safety 

and the defendant’s relative ability to prevent circulation of the 

products, weigh in favor of Amazon, as they did in Musser. In 

Musser, the court considered the auctioneer’s current business 

model, finding the auctioneer was “not in the business of 

designing and/or manufacturing any particular product,” nor 

did the auctioneer attempt to create the kind of “ongoing 

relationship” with any of its large catalogue of sellers “which 

might equip the auctioneer to influence the manufacturing 

process.” 562 A.2d at 282. The auctioneer was not the kind of 

seller who makes it “his business to know the product he sells.” 

Id. at 283. Similarly, Amazon Marketplace is “not in the 

11  As Musser makes clear, the relevant question is whether 

alternate legally responsible members of the distribution chain 

exist, not whether the other members are solvent and able to 

pay. See 562 A.2d at 282. 
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business” of choosing, monitoring, or influencing third-party 

sellers’ products or their manufacturing processes. Id.12 Rather, 

the current model of Amazon Marketplace is an open one. All 

sellers meeting Amazon’s terms may offer their products, and 

the same general terms apply to all. Although Amazon reserves 

the right to eject sellers, the company does not undertake to 

curate its selection of products, nor generally to police them for 

dangerousness. As it operates now, Amazon Marketplace does 

not exercise, relative to the consumer, any greater “influence 

in the manufacture of safer products.” Id. Though it is possible 

to envision, as plaintiffs do, a new model for Amazon 

Marketplace in which the company researches products for 

potential defects and polices sellers to ensure they do not offer 

them, such a model would be fundamentally different from the 

Amazon Marketplace that exists now. Indeed, nearly any sales 

facilitator, including an auctioneer, could transform itself by 

creating a system to research sellers, and excluding those 

deemed unfit, instead of serving all comers meeting its terms. 

This kind of transformation, though, would have costs as well 

as benefits, for small entrepreneurs who might be excluded as 

too risky, and for consumers whose access to all goods would 

likely be reduced with greater scrutiny of sellers. Under 

Musser, Pennsylvania products liability law does not demand 

a sales facilitator enter a fundamentally new business model 

simply because it could. 

12  The majority argues third-party sellers are in a poor 

position to monitor product dangerousness, because they 

communicate with customers through Amazon Marketplace’s 

platform and receive access to customer ratings of their 

products which are also made public. But it is not clear what 

obstacle the Marketplace platform’s collation and formatting 

would present to sellers monitoring customer feedback. 
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Just as in Musser, the final factor, Amazon’s ability to 

pass on the costs of product liability suits by charging all sellers 

more, is the only one weighing in favor of imposing liability. 

But because a variety of market participants could take on this 

insurer role if they chose, even if only peripherally involved in 

the sale, the fourth factor is not determinative. As the Musser 

court explained, where the other three policy factors are not 

present, imposing strict liability “would be related to the 

purpose of the policy considerations underlying the [Second 

Restatement of Torts § 402A] only marginally.” Id.  

 

Because Amazon Marketplace is not a “supplier” of 

third-party products, our inquiry must end there under Cafazzo. 

668 A.2d at 525. Even were we to apply the Francioni policy 

test, though, its four policy factors also counsel against 

liability. 

 

IV. 

For these reasons, I respectfully dissent from the 

majority opinion as to plaintiffs’ products liability claims not 

barred by § 230 of the CDA and would affirm the District 

Court’s dismissal of those claims.13 

13  I concur in the majority’s thoughtful analysis of the 

CDA’s application to plaintiffs’ claims. 
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291



�����������	�	
�	

��������	��������	����	��������	����	�����	���	���	����������	���������	���	��������	� 	!������	����	�������"���	��	�������������#	���	 ������	$������	�����	 ��	���	%������	$������	� 	&�����������	���	����	��	���	��'����	�	�������������	��������	��	���	����	!�����	��������	�������"���	��	()*+,-#	-./*01	���� �����#	�����#	���	$������	�����	���������	�	�������������	��������	��	������	��234�5	� 	���	%������	����	��	���	����������	����6		7���������	���"��	����	���	����	!�����	��������	�������"���	 ����	��	������	��234�5#	���������	����	!������	��	������	��	���	�����	��	!���	����	�����#	��	���������	� 	���	8���������	9"���"���	������	��	���	������	���	�����	���������	���	�����	������	��	 ���	�����	���	����������	�����	���	8����	9"���"���6			:��	$������	�����	��'����	�����	���"�#	������	 ����#	����	���	����������	����	���	�������	���	������	��	�����	���������6		:��	����	��������	����	�������	��	�	����	!�����	����	���	�"������	�	 ����"�����	�������������	�����#	��;�	���	�����	��	����#	���	������#	��	�	�����	�� �����	��	�������6		<=1	>?	@ABC		DEEF?FGH>IIJK	?LM	NGOP?	QGOHE	?L>?	RMN>OSM	?LM	S?>?MTS	PMUOI>?FGH	GQ	?LM	VO>IFQFN>?FGHS	GQ	WLG	X>J	SMPYM	>S	>	ZGII	W>?NLMP	EGMS	HG?	ROPEMH	GHMTS	������	������	��	���	�����	�������������	�����#	���	�����	�"������	���	����������	����	����	���	�	��������	�����	 ��	���	����������	��	��	������6		<=1	4�����	[)\0+]̂̂_	̀1	a_+bc]̂̂#	�	86d�	
�2#	
ef	g	�6e�	4d�	���6	e��d5	4��������	��	�����	�����"������	�������	���������	RMN>OSM	?LM	ZI>FH?FQQST	QOHE>XMH?>I	PFUL?S	WMPM	HG?	ROPEMHME	RJ	S?>?M	I>Whhi	>HE	j)+_\k	l)*	mn1o	<\b1	̀1	m\=*0=]#	f22	8��69��p6	2��#	2��	4
��	���6	��e�5	4��������	��������	�����	�����!	��	�������	��	��	�����"������	��������	����	������	�����	�������	��!	���	���	�"������	��	������	���� �	�������������	������56		q�	����	������#	���	����	�������	��	 ����!�r	 sLMPM	FS	>	P>?FGH>I	R>SFS	QGP	tMN?FGH	uvwBxRhTS	PMVOFPMXMH?	?L>?	ZGII	!������	��	����� ���	�������	��	���	�����	��	!���	����	!��;6		:��	��������	�����	����	��	e�d3#	���	y������	9���"���	������	�	�����������	���"�	��	"�����	��������	!�����	���	�����#	���	���������	!���	����	
292



�����������	�	
�	

�����	���	�����������	����������	��	�����	�����	�������	��������	��	�������	�	����������	 ������	��	���	�����	��	���	�� ���	��	���	 �����!	��������	��	������������	 ���	�������"		#�	�����!	$�����������	� ���	��	������	�	��������������	������	��	��������%	��	�����	��	��	�������	��	���	�������	��	����	 ������&	������	��	 �������"		'�	����	���	��	�������	����	 ����� ����	��	���	���������������	���	�������	���&�������	()*+,-,./	.+.01234	,5	16.	3.+.7*51	02)5189		:6.	+.;,4+*1)3.<4	/.0,4,25	12	*++2=	�����	�������	��������	��	���������	����	 ���	�������	����	�����	���	�����	��	����������	�������	��	���	41*1.<4	,51.3.41	,5	>*,51*,5,5;	,14	02)518����	�������	������%	���	�����	�������	�������	��	���&��	����	��������	03./.51,*+4	-23	*	/,403.1.	?*31	2-	16.	41*1.<4	?2?)+*1,259		@4	16.	A.03.1*38<4	02)54.+	521./	*1	16.	6.*3,5;B	16.	+.;,4+*1)3.	0624.	12	C/3*=	16.	+,5.4<	*1	16.	�����	�����!	���������	��������	��������	��	����������	�	�����	���	�	�����	��	�����	��	$�����������"		DEFGHI!	�JK	L"M�  "	N�	��	O��"		 :6.	P,413,01	Q2)31B	+,R.=,4.B	3.S.01./	T.4?25/.51<4	0+*,>4	16*1	A.01,25	UVWX	��������	���	L����	Y���/>.519		:6.	02)31	-,341	521./	16*1	02)314	6*7.	-2)5/	16*1	Z?2++	=*106,5;	,4	521	,50,/.51*+	12[	16.	3,;61	2-	-3..	*4420,*1,25	*5/	6*4	Z52	/,41,501	\,341	@>.5/>.51	?321.01,259[		]̂_	��	OJO	̀�����	DEGa	b_	cdIGFEefgh		O��	L"M�  "��	NN�!	N�O	M̀"i"	j"k"	����l%	���	mdgneo	b_	pdf̂I!	j�"	JO���O�N!	��J
	qr	J��NJKK!	��	s
	̀M"i"	Y��"	t*39	UuB	Uvwxy	zZ{|}2++	=*106,5;	,4	521	*	-)5/*>.51*+	3,;61	?321.01./	~8	16.	\,341	@>.5/>.519[yy9		t23.27.3B	16.	02)31	-2)5/	16*1	?2++	=*106.34	/2	521	.5;*;.	,5	023.	 �������	� ���	�����	�� ������	�����	������"		]̂_	��	OJ
"		������!	���	����	��������	����	Z=6.5	*	?2++	=*106.3	3.?2314	,50,/.514	2-	7,2+*1,254B	6.	,4	?.3-23>,5;	*	?)~+,0	-)501,25	/.+.;*1./	~8	16.	41*1.9[		]̂_	̀�����	�nd��	�FEI_h	]f�_	b_	�FEE�I!	ON�	�"M"	JO�!	J
K	̀J��Kl	z41*1,5;	16*1	Z{=}6,+.	16.	Q2541,1)1,25	?321.014	?3,7*1.	3,;614	2-	*4420,*1,25	*5/	*/720*08	����	������	��	���	�������	��	 ����	��������!	����	M� ����	������	����	��&�	��	����	����	���	�����	��	���	��������	����������	��	��	������������	 ����	���01,259[yy9		:6)4B	16.	P,413,01	Q2)31	-2)5/	16*1	16.	Q2>>25=.*+16<4	02)518	?2++	=*106.3	3.4,/.508	3.(),3.>.51	/,/	521	,>?+,0*1.	?2++	=*106.34<	?3,7*1.	3,;614	2-	*4420,*1,25	23	*/720*08	*5/B	16.3.-23.B	���	���	�������	���	L����	Y��������"		
293



�����������	�	
�	

	 ��������	�����	���������	����	��	����	������	�������	��������	��	 ����	��	��	!������	"��	��	����������������#$%		&����'	��������	���������	����	()*+,-	��	������������.�	 ���	����	�����	.����	� 	��	���������	������	���	��	������	� 	����	���#		/��� ������'	��������	������0�	��	 ���	����	��	()*+,-	��	������	�	����������	��1�������	�����	����	. ��	��	�����	������	���	����	��	����	.����	��	�����	 ����	234	5467482	9:5	54;<49	2:	=4	7>2<?4;@A		B378C	<2	D:>24>E8	23F2	234	D:752G8	9752345	E<8D7�����	� 	��	�����������������	� 	��	����	������	�������	��������	���	HIJ+K#	L�����������'	��������	�����	����	��	�����	��	()*+,-'	��M	��	/������	��'	NFO4	83:52	835<92	2:	234	P:??:>Q4F;23G8	:=;<NF2<:>	2:	8F94N7F5E	234	4;4D2:5F24	95:?	O:245	95F7EC	>:2<>N	23F2	R4O45@	O:245	<>	F	94E45F;	#	#	#	������'	�����	�	S���	 ��	�	��������	����	�����	�����	� 	�������	��	 ��	��	����	�����	�����	� 	������'	���	�	�����	����	��	"�����������	��	��S	���	S��	 �����	������'	�������	���	.���	��������	.�	 ����������	����	O:248AT		��������G8	U5<49	F2	VW	XD<2<>N	YZH[*-)Z	\]	̂ZI+[H	_+K+[-'	%̀a	b#/#	�̀ '̀	��a	c̀�a%dd#		��������	���������	����	��	��	��	������.�����	� 	S����	����������	��	"����������'	��	������	�������	��������	��M�	��	��  �����	 ��	.���	���������	������	��	����� �	����	�������	��	���	��������#		e���'	��	������	����'	��	��	�.���	� 	f:;;	QF2D3458C	R95F7E	DF>	9;:75<83AT		gH]	��	%�#		��������	 �����	�����	����	����	h�����S����	��S���	��	��	������	��	������	����	����	L��	aa'	����	�����	�������	������������	 ��	.�����	 ����	���	��������'	��	��	 ��	����	�������	��	�������#			B75><>N	2:	234	?45<28C	<><2<F;;@C	54NF5E<>N	i48f:>E4>2G8	F88452<:>	23F2	234	j<825<D2	P:752G8	E<8D788<:>	:9	234	D:>82<272<:������	� 	��	����	������	�������	��������	����������	HIJ+K	.����	��	�����	 ����	��	������	���	��	.	�������'	�	���	����																																													$%	e�	"�����	���	���	��S����	��	 �S��	� 	 ������	��	����	������	�������	��������	����������������#		
294



�����������	�	
�	

�������	��	����	������	��	��	��	�������	�����	��	�����������	������	�������	�	�	���������	����	����� 	!��"#	$%	&'"()	*+&"	,(*(%-.	&'"	/$0)&	$1(%"#	,0)&'")	&'+&	&'"	������	�����	�2����	!�	������������	���	�	���!��	��	�������3	��	��	����	��	2����	��	��	�	���	���	����	�����	������	��	������	��	���������	�������	4�!���	�	��2�����	)"+5$%	,$)	#$(%-	5�6� 		789:;<.	�=>	?@A011@B#@	+&	C�
	D/(&+&($%	$E(&&"#F@		G'"	/$0)&	&'"%	H"%&	$%	&$	+%+*IJ"	&'"	E")(&5	$,	&'"	/$%5&(&0&($%+*	/*+(E5	+55")&"#	+%#	#"%("#	)"*(",@		K//$)#(%-*I.	(&	+11"+)5	&'"	/$0)&	E+#"	(&5	#"/(5($%	$%	E0*&(1*"	L+5"5.	(%/*0#(%-	&'"	E")(&5	+5	H"**	+5	&'"	&(E(%-	$,	&'"	/*+(E5@	M$)"$N").	)"-+)#*"55	$,	&'"	5&+&05	$,	&'"	O(5&)(/&	P�����	�����������	��	��	�����������	������	��������	����3	2�	����	��	����Q���	1")50+5(N"	+%#	+-)""	H(&'	(&5	)"+5$%(%-	(%	01'$*#(%-	&'"	/$%5&(&0&($%+*(&I	$,	&'"	1$**	H+&/'")	)"5(#"%/I	)"R0()"E"%&@		S��	�����3	������	���	������ 	��	���������	��������	��������Q	�����	�	��	5&+&"5@		T@A@	UVWAG@	+)&@	X.	Y	Z	[���\�����	��	���	S����3	]�����	���	̂�����	��	�������	_�������̀ �����	!�	�������!��	��	����	a��	!Q	��	b���������	������ c6		]����Q�\����	'+5	"%+/&"#	+	/$E1)"'"%5(N"	/$#"	$,	"*"/&($%	*+H5	10)50+%&	&$	(&5	+0&'$)(&I	&$	)"-0*+&"	(&5	"*"/&($%5@		G'"	d"%")+*	K55"EL*I.	(%	"%+/&(%-	(&5	/$E1)"'"%5(N"	5/'"E".	'+5	)"R0()"#	&'+&	+%I	1")5$%	5")N(%-	+5	+	1$**	H+&/'")	,$)	+	1+)&(/0*+)	/+%#(#+&"	$)	1+)&I	L"	+	)"5(#"%&	$,	&'"	/$0%&I	(%	H'(/'	5'"	5")N"5	(%	'")	1$5(&($%@		�
	e@A@	Y	��>fDLF@	G'(5	1)$N(5($%	(5	+	*"-(5*+&(N"	"%+/&E"%&	H'(/'	"%g$I5	&'"	1)"50E1&($%	&'+&	&'"	d"%")+*	K55"EL*I	#(#	%$&	(%&"%#	&$	N($*+&"	/$%5&(&0&($%��	�����3	���	���	!������	����	"h(5&5	+	g0#(/(+*	1)"50E1&($%	&'+&	$0)	5(5&")	L)+%/'"5	&+i"	5")($05*I	&'"()	/$%5&(&0&($%+*	����6 	j:klm	no	78pp8qrstl:uv	��
	K@�#	�=>.	�B>wB�	De+@	����Fx	<ss	tl<8	=	e+@U@A@	Y=���DBF@		K//$)#(%-*I.	+	5&+&0&"	(5	1)"50E"#	&$	L"	N+*(#.	+%#	H(**	L"	#"/*+)"#	�������������	���Q	��	�	��	���2�	�	!�	�������Q3	�����!�Q3	���	������Q	y\�����\�	��z	��	
295



�����������	�	��	


������������		����	�������	����	� !""�	#����� �	$%	&�!"� !�'(	)	*+,-	.�)�(	.�)/	012+	��.�3+		 45	25267895:	;<=><=?	2	@>2>=	=6=A>9B5	62;	C9B62>=@	><=	AB5@>9>D>9B5(	ABD?>@	ED@>	F9?@>	GHIJ��G	�KG	GH�G��	��	LK�MK	I	MKINNG�OGP	QGO�NI����	R�QPG�	��GS	M����������IN	Q�OK��		TU�V� '	$%	W�'U�!�(	X�)	Y+Z+	)�/(	),)	0.���3+		Y[B5	-=>=?E9595:	><=	=\>=5>	>B	;<9A<	?9:<>@	2?=	]D?-=5=-(	ABD?>@	A25	><=5	2[[67	><=	2[[?B[?92>=	6=C=6	BF	@A?D>957	5==-=-	>B	=\2E95=	><=	[?B[?9=>7	BF	><=	?=:D62>9B5+		���	�V%	̂��P�MI���O	�KI�	_�KG	Q�O�Q���G	�̀	��Q	95aD9?7	95>B	><=	[?B[?9=>7	BF	2	@>2>=	=6=A>9B5	62;	-=[=5-@	D[B5	><=	=\>=5>	>B	;<9A<	2	A<266=5:=-	?=:D62>9B5	R�QPG�	b�Q�	I�P	b��Q�GG��K	cJG�PJG��	Q�OK��d�		eKGQG	I	�I�G	GNGM����	QGO�NI����	�Jf�G	I	_GgGQG�	R�QPG�	��	I	fNI����̀̀S	Q�OK�	��	g��Gh	�Q�M�	MQ����i	IffN�G	I�P	QGj��QG	�KI�	�KG	QGO�NI����	�	_�IQQ�LNi	PQIL�	��	2-C25A=	2	@>2>=	95>=?=@>	BF	ABE[=66��O	�Jf�Q�I�MG��		kV%		l<=5	2	@>2>=	=6=A>9B5	62;	�Jf�G	��Ni	_QGI��IRNGh	���P�MQ�J��I��Qi	QG�Q�M����h�	�f��	�KG	M����������IN	Q�OK�	�̀	g��GQh	I�	���GQJGP�I�G	NGgGN	�̀	MQ����i	IffN�Gh	I�P	_�KG	m�I�GS	�Jf�Q�I��	QGO�NI��Qi	95>=?=@>@	2?=	:=5=?2667	@�̀̀�M�G��	��	n���̀i�	�KG	QG�Q�M�����		���	kV%	̂�fK�NP��O	oILI��S	]25	B5	;?9>=���	g����O	��	�KG	fQ�JIQi	LKGQG	P���O	�	fNIMG	I	J���JIN	R�QPG�	��	��GS	g����O	Q�OK�	I�P	�ff�Q�	�KG	�I�GS	���GQG�	��	�ff�Q���O	��	RINN��	IMMG	MKGJGd�		l<=?=(	<B;=C=?(	><=	62;	-B=@	5B>	?=:D62>=	2	@D@[=A>	A62@@9F9A2>9B5	0?2A=(	269=52:=(	B?	52>9B526	B?9:953	B?	]D?-=5	2	FD5-2E=5>26	AB5@>9>D>9B526	?9:<>(	@DA<	2@	><=	?9:<>	>B	CB>=(	><=	@>2>=	5==-	B567	[?BC9-=	2	?2>9B526	]2@9@	FB?	9>@	9E[B@9>9B5+		���	#"�������(	�	p+,-	2>	X.�	q	X.X+	45	=\2E9595:	><=	AB5@>9>D>9B5269>7	BF	><=	[B66	;2>A<=?	?=@9-=5A7	[?BC9@9B5	2>	9@@D=	<=?=(	;=	AB5A6D-=(	2@	><=	r9@>?9A>	sBD?>	95	t"��u�	AB5A6D-=-(	><2>	9>	9E[B@=@	5B	]D?-=5	��	��GS	M����������IN	Q�OK�	��	g��G	I�Ph	IMM�QP��ONih	QGj��QG	��Ni	I	K�L��O	�KI�	I	?2>9B526	]2@9@	=\9@>@	>B	]=	D[<=6-+		45	><9@	?=:2?-(	2@	><=	r9@>?9A>	sBD?>	2[>67	5B>=-(	><=?=	
296



�����������	�	�
	

��	�	���������	������������	�����	��	�����	��	�	����	��������	�������	���	�����	��	��	��	��	��������	� 	�������!		"#$%&'�	�
(	)!*���!+�	��	,�(!		-��������� �	������	����	��������	./0.	12344	50.6/789	7:	83.	7867;<8.04	.3=	./<	>79/.	3?	?><<	0::3670.738	08;@	./A:@	1/0:	83	�������	)����	-B<8;C<8.	2>3.<6.738D=		"#%E�	,F�	)!*���!��	��	+�,!		)���� �	����	�������	����	��	�B�������	����	���������	������!		"#$%&'�	�
(	)!*���!+�	��	,
G!	H:	./<	2344	50.6/<>	63A8.I	><:7;<86I	><JA7><C<8.	;3<:	83.	KA>;<8	38<L:	������������	�����	�������	���	���������	���	�� 	��	����	��	������ 	�	�������	�����	���	���	�B�������!		-����	��	���	M�������	N����	���� 	���������	���B	���	��������	O�� �����	���	��������	�	���� ������	����B�	���	B�����	��������	�����	���	N�BB�������!		N�������	����������	���	P����������	���	���������	��	�����	���� 	�������	���������	��	�������	��	B����	�����	������	��	���	�����	�	���	�������	��	���	<4<6.738	2>36<::@	7864A;789	6><;<8.704789	2344	50.6/<>:D		Q7R<8	./0.	S<88:I4R0870L:	T�����	-���B�� 	�����	�	���� ������	����B�	���	��������	���������	��	��	���������	����	���	P����������	�����	��U����	����	���������	���	�����	�����	���	�������	�������	��	���	������	��	��	��������	��	���	�������	�	�����	��� 	�����!		V����	�����	��	�	�����	�������	�����	���	���	���� 	����	�������	������� 	��U����B���	��	��	�����B���	����������	����	����	��U����B��	������	��	������!			W�������	����	��	����B	����	����	�������	�������	�	����B����	������������	�����	��	����	�	�����	��	������ 	�����	���	�������	�����	����	��	��	����	��������	���	���������	��	����	�������	U������������!		X������	W�������	����B�	����	����	��������	���	�����	��	�������	������	�����	�����	��	����	�������	��	���	�����������	��	������	����������	O�� ������	���	������� 	��U����B��	B�Y��	��	���������	��	������ 	����	��������	�	���	��������!		Z����	W�������	�������	���	�������	���	���	����	��������	�������	��	���������	�������	�����	�������	B�����	������	�����	����B�	���	
297



�����������	�	��	


��
����������	���	���	������������	�����	�	���	���	��	������	���
��	�	���	���������	��	�
�
��	 !	����!	����������	"���	��	#�����	��	���	$��"���	%�������!	�������&		�'����	���#����	�	���	��
�����	����������	�
"���
�	�����������	��
����	����	�����
��	����	"���	�����	���
�	��	�(���������	����!	���	��	��"���������	����	���	������	����	���
����	���	���	$��"���	%��������	����
����	���	�	#���	�"���	��������	��	���	������	 )�	"������	�������	���	"������	������	��*
�����	���	����	�	#�����)		$������#����	����	$��"���	%�������	���	��	��	����	+�����	,-	./0	12234567	-8	93-6-6843:;<	=:63>?	@7A6B6-	CD		E8:38F3:?	G3<284534-;<	<23HIJ,-6F3	HJ,6K	-A,-	6-	6<	L56>>6HIJ-M	>8:	B8-A	�������	��	����	����	N������	���������	��	�#���	��������!	�#��	��	��
�!	��	���
��������	��	-:,4<>8:K	-A3	O8KK84P3,J-A;<	I46>8:K	,45	���������	���
������	��*
�����	����	����	N�������	�	���������	��	���	��
�����	����	���#�	����	�	������������	������	������)	Q����	��	���	���������!	N�	�����
��	����	���	����	N������	���������	��*
���"���	����	���	#������	���	�����	��	�������	�������
�����)��		�����������!	N�	�����	���	������	��
���	�	$���������	��	�����	��������	���	��#��N	���	�������	���	����	N������	���������	��*
���"���	���	�����	��	�������	��RSTU	��	���	%�������	V���!	��	$)�)	W	��RSTU!	��	�	�������
������)	 XYZ	[\][̂ _̀ X\]		 Q����	��	�
�	�����������	��	���	��	���	����"�	���	�����	��#�!	N�	�����	������	��	���	HJ,6K<	<3-	>8:-A	64	O8I4-<	a?	aa?	,45	b	8>	-A3	c3K8H:,-6H	9,:-d;<	23-6-684	>8:	:3F63P	,<	�����N�	���	����	����&	TV�
��	eU	���	%�������	V���	���"���	��
���	�����	��	��������	��	�������	���������#����	"������	������	��	���������	�����	����	�����	������	���������	����
����	������(��	��	���������	������!	fgg	fhijkl	��	��	�)	 �m	TV�
��	eeU	�	���������	�(�������	��	���	�������	���	"������	�����	�����#����	��������	��	�������	�
��	����																																													��	+���������	���	���	��������	����	���	$������#����	V������
����	������	�������	����������	
����	���	����
"�������	���������)		n�
�!	���	�
������	��	�
�	��#��N!	N�	�����	���"	��	����(�����#�)	
298



�����������	�	�
	

�����	�����	��	������	���	���	������	������	�����	�������	���	����������	��	 !��	�"�"	��	#������	$��	%	&�������	
%	����%	���	��	��'����	�(	����	���	�����)���	����	���	��������	��	���	��'���	������	�(	�������	��	��	��(���	*!��	�"�"	��	&�������	�%	����+	�����	��������	)�����	����	������	����	���	�	��������	��	�����	����(	�(	�����,%	��	(��	)����	���	��������	��	�����	����(	�(	�����,	��	��,���%	)�	��	����'���	��	����	����	�����	��	#������	$��	'����	�	�������������	�(	���	��������	������������	����	��	)��	�����	�(���	#������	$��+	-.�'��	/0	���	��	)������	���������	��1'�������	���	(����	��	�������	�� 2-�0	�(	���	#������	.���%	�*	�"�"	3	�� 2-�0%	��	�������'�����"		4��%	(��	���	�������	���	(����	������%	)�	����	���	����(	��',��	��	.�'��	555	���	5/	�(	���	��������	(��	�����)"	�'������	6���%	$�',�����%	���	7����	8���	���	�������"	.���(	�'�����	�����	���	�'�����	9'���	8���	�����	5%	55%	���	555-.0%	-$0	���	-#0	�(	���	�������"		�'�����	$����'�	8����	�����	5%	55%	���	555-40%	555-.0%	555-$0	���	555-#0	�(	���	�������"		�'�����	7����	(���	�	����'����,	�������"		 .���(	�'�����	�����	(���	�	����'����,	���	���������,	�������	��	)����	�'�����		9'���	8����"	�'�����	$����'�	(���	�	����'����,	���	���������,	�������	��	)����	.���(	�'�����	�����	���	�'�����	9'���	8���	����	55"			
299



SUPREME COURT OF THE UNITED STATES 
REPUBLICAN PARTY OF PENNSYLVANIA v. 

KATHY BOOCKVAR, SECRETARY OF 
PENNSYLVANIA, ET AL. 

ON MOTION TO EXPEDITE CONSIDERATION OF 
THE PETITION FOR WRIT OF CERTIORARI 

No. 20–542. Decided [October 28, 2020]

 The motion to expedite consideration of the petition for a 
writ of certiorari is denied.  JUSTICE BARRETT took no part 
in the consideration or decision of this motion. 
 Additional opinions may follow. 
 Statement of JUSTICE ALITO, with whom JUSTICE 
THOMAS and JUSTICE GORSUCH join. 
 The Court’s handling of the important constitutional is-
sue raised by this matter has needlessly created conditions 
that could lead to serious post-election problems.  The Su-
preme Court of Pennsylvania has issued a decree that 
squarely alters an important statutory provision enacted by 
the Pennsylvania Legislature pursuant to its authority un-
der the Constitution of the United States to make rules gov-
erning the conduct of elections for federal office.  See Art. I, 
§4, cl. 1; Art. II, §1, cl. 2; Bush v. Palm Beach County Can-
vassing Bd., 531 U. S. 70, 76 (2000) (per curiam).  In a law 
called Act 77, the legislature permitted all voters to cast 
their ballots by mail but unambiguously required that all 
mailed ballots be received by 8 p.m. on election day.  2019 
Pa. Leg. Serv. Act 2019–77; see 25 Pa. Stat. Ann., Tit. 25, 
§§3146.6(c), 3150.16(c) (Purdon 2020).  It also specified that 
if this provision was declared invalid, much of the rest of 
Act 77, including its liberalization of mail-in voting, would 
be void.  Act 77, §11.  The legislature subsequently made it 
clear that, in its judgment, the COVID–19 pandemic did not 
call for any change in the election-day deadline.  In a law 
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enacted in March 2020, the legislature addressed election-
related issues caused by the pandemic, but it chose not to 
amend the deadline for the receipt of mailed ballots.  See 
Pa. Leg. Serv. Act 2020–12. 
 In the face of Act 77’s deadline, the Pennsylvania Su-
preme Court, by a vote of four to three, decreed that mailed 
ballots need not be received by election day.  App. to Pet. for 
Cert. 80a–81a.  Instead, it imposed a different rule: Ballots 
are to be treated as timely if they are postmarked on or be-
fore election day and are received within three days there-
after.  Id., at 48a.  In addition, the court ordered that a bal-
lot with no postmark or an illegible postmark must be 
regarded as timely if it is received by that same date.  Id., 
at 48a, n. 26.  The court expressly acknowledged that the 
statutory provision mandating receipt by election day was 
unambiguous and that its abrogation of that rule was not 
based on an interpretation of the statute.  Id., at 43a.  It 
further conceded that the statutory deadline was constitu-
tional on its face, but it claimed broad power to do what it 
thought was needed to respond to a “natural disaster,” and 
it justified its decree as necessary to protect voters’ rights 
under the Free and Equal Elections Clause of the State 
Constitution.  Id., at 44a, 45a–47a. 
 A month ago, the Republican Party of Pennsylvania and 
the Pennsylvania Senate leaders asked this Court to stay 
the Pennsylvania Supreme Court’s decision pending the fil-
ing and disposition of a petition for certiorari.  See Republi-
can Party of Pennsylvania v. Boockvar, No. 20A54; Scarnati 
v. Boockvar, No. 20A53.  They argued that the state court 
decision violated the previously cited constitutional provi-
sions, as well as the federal statute setting a uniform date 
for federal elections.  Application for Stay in No. 20A54, 
p. 2; Application for Stay in No. 20A53, pp. 2–3.  Respond-
ent, Democratic Party of Pennsylvania (DPP), agreed that 
the constitutionality of the State Supreme Court’s decision 
was a matter of national importance and urged us to grant 
review and to decide the issue before the election.  DPP Re-
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sponse to Application for Stay in No. 20A53 etc., p. 9.  In-
stead of doing what either party sought, the Court simply 
denied the stay.  Although there were four votes to enter a 
stay, the application failed by an equally divided vote.  Now, 
in a last ditch attempt to prevent the election in Pennsylva-
nia from being conducted under a cloud, we have been 
asked to grant a petition for a writ of certiorari, to expedite 
review, and to decide the constitutional question prior to 
the election. 
 It would be highly desirable to issue a ruling on the con-
stitutionality of the State Supreme Court’s decision before 
the election.  That question has national importance, and 
there is a strong likelihood that the State Supreme Court 
decision violates the Federal Constitution.  The provisions 
of the Federal Constitution conferring on state legislatures, 
not state courts, the authority to make rules governing fed-
eral elections would be meaningless if a state court could 
override the rules adopted by the legislature simply by 
claiming that a state constitutional provision gave the 
courts the authority to make whatever rules it thought ap-
propriate for the conduct of a fair election.  See Art. I, §4, 
cl. 1; Art. II, §1, cl. 2. 
 For these reasons, the question presented by the Penn-
sylvania Supreme Court’s decision calls out for review by 
this Court—as both the State Republican and Democratic 
Parties agreed when the former applied for a stay.  But I 
reluctantly conclude that there is simply not enough time 
at this late date to decide the question before the election. 
 That does not mean, however, that the state court deci-
sion must escape our review.  Although the Court denies 
the motion to expedite, the petition for certiorari remains 
before us, and if it is granted, the case can then be decided 
under a shortened schedule.  In addition, the Court’s denial 
of the motion to expedite is not a denial of a request for this 
Court to order that ballots received after election day be 
segregated so that if the State Supreme Court’s decision is 
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ultimately overturned, a targeted remedy will be available.  
Petitioner represents that it will apply to this Court to ob-
tain that modest relief, Reply in Support of Motion for Ex-
pedited Review 3, and Respondent DPP agrees that such 
relief is appropriate, Opp. to Motion for Expedited Review 
7.  Although the Pennsylvania Supreme Court rejected Pe-
titioner’s request for that relief, we have been informed by 
the Pennsylvania Attorney General that the Secretary of 
the Commonwealth issued guidance today directing county 
boards of elections to segregate ballots received between 
8:00 p.m. on November 3, 2020, and 5:00 p.m. on November 
6, 2020.  Nothing in the Court’s order today precludes Peti-
tioner from applying to this Court for relief if, for some rea-
son, it is not satisfied with the Secretary’s guidance. 
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[J-85-2019] 
IN THE SUPREME COURT OF PENNSYLVANIA 

WESTERN DISTRICT 

 

SAYLOR, C.J., BAER, TODD, DONOHUE, DOUGHERTY, WECHT, MUNDY, JJ. 

 

 
MENDY TRIGG, INDIVIDUALLY AND 
SMITHFIELD TRUST, INC., AS THE 
GUARDIAN OF THE ESTATE OF J. T., A 
MINOR, 
 
   Appellees 
 
 
  v. 
 
 
CHILDREN'S HOSPITAL OF 
PITTSBURGH OF UPMC, 
 
   Appellant 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 3 WAP 2019 
 
Appeal from the Order of the Superior 
Court dated May 14, 2018 at No. 1041 
WDA 2017, vacating the Judgment of 
the Court of Common Pleas of 
Allegheny County, dated June 28, 
2017 at No. GD 13-002322 and 
remanding. 
 
ARGUED:  October 15, 2019 

 
OPINION 

JUSTICE TODD      DECIDED:  APRIL 22, 2020 

 In this case, a medical negligence suit brought by Appellees against Appellant 

Children’s Hospital of Pittsburgh (“Hospital”), we accepted review to consider, inter alia, 

Appellees’ argument that the trial court erred by not personally observing the demeanor 

of prospective jurors they challenged for-cause during voir dire.1  The Superior Court 

granted Appellees a new trial on this basis.  After careful consideration, we conclude 

Appellees waived their argument for appellate review, and, thus, that the Superior Court 

erred in considering it.  Accordingly, we vacate the judgment of the Superior Court and 

remand to that tribunal for further proceedings.  
                                            
1  Voir dire is a term of French legal origin which means “to speak the truth,” and it 
generally describes the pretrial process of examining prospective jurors in order to obtain 
“a competent, fair, impartial and unprejudiced jury.”  2 West’s Pa. Forms, Civil Procedure 
§ 54:0 at 1. 
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I.  Facts and Procedural History 

 Appellee Mendy Trigg is the parent of J.T., who, in 2011, was age 4 and afflicted 

with craniosynostosis, a medical condition which results when, during an infant’s growth 

and development process, his or her skull closes prematurely and exerts increased 

pressure on the brain.  Trial Court Opinion, 9/7/17, at 2.  On May 19, 2011, J.T. underwent 

surgery at the Hospital to correct this condition.  Afterward, J.T. was transferred for post-

operative care to one of the Hospital’s intensive care units.  While recovering there, J.T. 

fell out of the hospital bed, and, as a result, suffered damage to the surgically repaired 

cranial area, necessitating immediate ameliorative surgery.  Id.  

 Subsequently, Appellees filed suit against the Hospital in the Allegheny County 

Court of Common Pleas alleging, inter alia, that the Hospital was negligent in placing J.T. 

in a regular adult size hospital bed, due to the large spaces between the vertical side rails, 

which they alleged enabled J.T.’s fall.2  The Hospital denied negligence, and, after 

discovery was completed, the case was listed for trial during the March 2017 civil trial 

term.   

 By way of background, in accordance with the Allegheny County Local Rules of 

Civil Procedure (“A.C.L.R.C.P.”), all members of the pool of prospective jurors summoned 

to serve during a civil trial term are required to fill out a written questionnaire in which they 

provide, inter alia, general personal information about their age, occupation, family 

members, prior involvement with any civil or criminal court cases, and relationships they 

have with individuals employed by the court system, or by insurance or health care 

professions.  See Juror Questionnaire, A.C.L.R.C.P. 220.1.  Pursuant to A.C.L.R.C.P. 

212.2(b), prior to the commencement of voir dire, counsel for the plaintiff and defendant 

                                            
2  Appellee, Smithfield Trust, was appointed guardian of J.T.’s estate for purposes of this 
litigation.   
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are both required to prepare pretrial statements in which counsel must include any 

statements which they wish to give to the entire group of prospective jurors at the outset 

of voir dire, as well as any proposed additional questions to be asked of individual 

prospective jurors.  As required by A.C.L.R.C.P. 212.2(c), disputes between parties 

regarding the content of such statements or questions are submitted to the calendar 

control judge for resolution.  Notably, however, although available to rule on objections, 

neither the calendar control judge, nor the trial judge is ordinarily present during the voir 

dire process.  Rather, the process is normally managed by a court clerk.3  

 Under Rule 212.2(c), a group of prospective jurors is summoned to the “Jury 

Assignment Room” on the seventh floor of the City County Building in downtown 

Pittsburgh.4  For medical malpractice cases, the voir dire process proceeds in the manner 

specified in A.C.L.R.C.P. 220.1(c) and (d).5  Under Rule 220.1(c), a court clerk first asks 

the group of prospective jurors general questions enumerated in this rule regarding 

whether their service constitutes a hardship; whether they have any social, business, or 

professional contact with the attorneys in the case; and whether they have a social, 

business, professional, or employment relationship with any of the parties in the case.  
                                            
3 Allegheny County recently amended Rule 212.2, adding subsection (d), to allow any 
party or the calendar control judge to request that a judge of the Allegheny County Court 
of Common Pleas preside over Civil Division voir dire and the jury selection process, and 
affording the presiding judge discretion over the voir dire and jury selection process. See 
A.C.L.R.C.P. 212.2(d) (effective Feb. 18, 2020) (“Should a party, parties, or the Calendar 
Control Judge request that a Judge preside over the voir dire and jury selection, the Judge 
presiding over the voir dire and jury selection shall have complete discretion over the voir 
dire and jury selection process, notwithstanding the preceding subsections of this local 
rule.”).   
4  As described by one veteran Pennsylvania civil practitioner, Thomas Cooper, “[t]he 
Assignment Room is a large cavernous room designed to accommodate the selection of 
four jury panels simultaneously.  Clerks and counsel sit at a table facing the jury panel, 
and the individual jurors move in sequence to the table where they are interrogated 
individually.”  Jury Selection in Pennsylvania, 70 Pa. Bar Association Quarterly 47.  
5  By contrast, Rule 220.1(a) and (b) enumerate questions to be asked of jurors in general 
civil cases, and Rule 220.1(e) and (f) mandate questions to be asked in asbestos cases.   
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After the clerk describes the broad nature of the case, i.e. medical malpractice, and 

furnishes brief background details about the case, the attorney for the plaintiff and the 

attorney for the defendant give their respective voir dire statements, indicating what each 

believes the evidence will show at trial.  At the conclusion of those statements, the clerk 

asks the jurors, as a group, whether they have any knowledge about the case.  The 

witnesses in the case are then introduced by the attorneys, and the clerk again inquires 

of the prospective jurors, as a group, whether they have any personal or familial 

association with those witnesses.    

 Once this group questioning is complete, pursuant to Rule 220.1(d) the court clerk 

questions each of the prospective jurors individually regarding:  feelings or opinions they 

have about personal injury and medical malpractice cases generally; whether they have 

any feelings about medical malpractice cases or the parties in the case they are about to 

hear which would cause them to favor either the patient or the medical care provider; 

whether they believe it is improper to sue a medical care provider, even if the provider 

was careless; whether they believe there is a maximum or minimum amount of money 

which should be awarded to an injured party; whether they have any feelings or opinions 

about the effect of medical malpractice suits on the cost and availability of medical 

services; and whether they believe that the mere fact that a party suffers a complication 

after receiving medical care indicates that the medical provider must have done 

something wrong, which entitles the patient or the patient’s family to compensation.  If 

one or more of the jurors indicate that they possess such feelings or opinions, then the 

clerk inquires further of those jurors as to whether those feelings or opinions would affect 

their judgment, such that they could not render a fair and impartial verdict.   

 After these standard questions have been asked of each individual juror, Rule 

220.1(g) requires that the court clerk ask each individual juror the additional voir dire 
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questions propounded by the parties.  Once this process of asking the prospective jurors 

all of these questions is complete, counsel for either party may ask reasonable follow-up 

questions to individual jurors to further explore their answers.   

 In the instant case, 40 prospective jurors were summoned to the Jury Assignment 

Room on March 17, 2017 for the trial of this case, and voir dire was conducted in 

accordance with the aforementioned procedures.  Of relevance to the case at bar, when 

prospective juror number 29 was asked whether she had any feelings about medical 

malpractice cases which would cause her to favor one party over the other, she answered 

that her sister and brother-in-law were doctors, and her mother-in-law was a nurse.  N.T., 

3/17/17, at 143.  Under follow-up questioning by the court clerk as to whether she could 

be fair and impartial, she replied “I would like to think I would be fair and impartial, but I 

mean, it just depends on the facts and everything presented.”  Id. at 144.  The juror 

elaborated that she could follow the judge’s instructions in arriving at a verdict and 

determining damages and that she could decide the case based on the facts and the law.  

Id. at 146-47. 

 Appellees’ counsel questioned this juror further: 
  
[Appellees’ counsel]: Because of your family members, do 
you think in a close call you would tend to favor the medical 
profession? 
  
Prospective Juror No. 29:  Probably, yes. 
  
[Appellees’ counsel]:  And why is that? 
  
Prospective Juror No. 29:  Just I see what they go through 
and I know how much they care about their patients and I 
know they would never do anything wrong. 
  
 Obviously I realize there are people out there who 
aren’t my siblings.  So obviously they might not be as fair and 
clear in judgment. 

Id. at 148-49. 
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 Prospective juror 29 was subjected to follow-up questioning by the court clerk in 

which she affirmed that she would be able to listen to the law as presented by the judge, 

and that her family members’ professions would not influence her judgment such that she 

could not render a fair and impartial verdict.  Id. at 149.  At the conclusion of voir dire, 

Appellees’ counsel challenged prospective jurors 28, 29, and 37 for cause.6  These 

challenges were noted by the court clerk.  Id. at 201.   

 Under the standard practice in Allegheny County, as noted, a judge is available 

during voir dire to rule on objections raised by the parties.  Starr v. Allegheny General 

Hospital, 451 A.2d 499, 501 (Pa. Super. 1982).  In this case, the judge tasked with this 

responsibility was the calendar control judge — the Honorable Ronald W. Folino.  At the 

conclusion of voir dire, the parties moved to Judge Folino’s courtroom, where he asked 

the objecting party — Appellees — to proceed.  N.T., 3/17/17, at 201.  Appellees’ counsel 

asked if Judge Folino would like to read the transcripts of the prospective jurors’ 

questioning.  Judge Folino replied:  “Whatever you would want to do to make your record 

on your objection, go right ahead.”  Id.  Counsel for Appellees then stated:  “I think it would 

be easier because some of them they talked about their biases and whether or not they 

could be fair.  Some of them — like 28 doesn’t believe in lawsuits, and just to read it would 

probably be quicker.”  Id. at 201-02.  Thus, Judge Folino evaluated the for-cause 

objections by reading the transcript of the questioning of the prospective jurors by the 

court clerk and counsel for Appellees and the Hospital.  At the conclusion of his evaluation 

of the transcript, and after hearing arguments from the parties, Judge Folino denied 

Appellees’ motion to strike for-cause prospective jurors 28, 29, and 37.  Appellees then 

                                            
6  As discussed at greater length herein, the Superior Court reversed and remanded for 
a new trial based on what it viewed as the trial court’s improper denial of Appellees’ for-
cause challenge to prospective juror 29, which, in turn, caused them to exhaust their 
preemptory challenges.  Accordingly, further discussion of Appellees’ for-cause 
challenges to jurors 28 and 37 is not necessary for purposes of this appeal. 
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used three of their four allotted preemptory challenges to exclude these jurors from 

service.  Appellees subsequently used their final preemptory challenge to exclude another 

juror, thereby exhausting those challenges. 

 After a jury was seated, the case proceeded to trial.  At the conclusion of the five-

day case, during which plaintiff and defendant presented competing evidence on the 

issue of negligence, the jury returned a verdict in the Hospital’s favor. 

 Appellees filed a post-trial motion alleging, inter alia, that Judge Folino erred in 

denying their for-cause challenge to the prospective jurors.  Specifically, Appellees 

alleged:  
There was no opportunity for the trial court to observe the 
demeanor or tenor of the challenged venireman’s answers.  At 
a minimum, the court must assume the challenged venireman 
exhibited extreme bias in demeanor and error (sic) in favor of 
granting a challenge.  Any other form of review would deprive 
litigants in Allegheny County of the same Constitutional rights 
of litigants in all other counties where a judge can assess 
demeanor and tenor so as to identify and eliminate biased or 
prejudiced jurors. 

Motion for Post-Trial Relief, 4/3/17, ¶ 36.   

 Judge Folino denied the motion.  In his opinion prepared pursuant to Pa.R.A.P. 

1925(a), he addressed the issue of his alleged error in not observing the demeanor of the 

prospective jurors before ruling on Appellees’ for-cause challenges: 
 
I do not see anywhere in the record provided, however, where 
Plaintiff requested that I view the prospective jurors’ 
demeanor before ruling on the Motions to Strike for Cause.  In 
fact, counsel simply requested that I review the transcript of 
the questions and answers before ruling. . . .  I would have 
been happy to meet with the subject prospective jurors had 
such a request been made.  In fact, I frequently do so when 
requested by counsel or where I believe the transcript is 
insufficient. 

Trial Court Opinion, 9/7/17, at 9. 
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 Appellees filed a timely appeal to the Superior Court raising a panoply of issues, 

including that the trial court erred by not excluding prospective jurors 28, 29, and 37 for 

bias and prejudice, and by not observing the demeanor and tenor of these prospective 

jurors before denying their motion to strike them.  Appellees asserted that, because the 

trial court erred in refusing to exclude these jurors, Appellees were required to use three 

of their four allotted preemptory challenges, causing them prejudice.7  

 The Superior Court reversed in a published opinion.  Trigg v. Children’s Hospital 

of Pittsburgh of UPMC, 187 A.3d 1013 (Pa. Super. 2018).8  In its opinion, the court 

focused its analysis on the trial court’s denial of Appellees’ for-cause challenge to 

prospective juror 29, and to the trial court’s lack of personal observation of this juror’s 

demeanor during voir dire.  The court found that its resolution of this question was 

dispositive of the appeal.  Id. at 1016. 

 The court noted that, in Shinal v. Toms, 162 A.3d 429 (Pa. 2017), this Court 

endorsed a highly deferential standard of review of a trial court’s ruling on a for-cause 

challenge to a particular juror, because we attached great significance to the fact that the 

trial court has the opportunity to personally observe the juror during the voir dire process.  

Therefore, because the trial judge may assess the prospective juror’s credibility firsthand, 

and due to the fact that such assessment cannot be replicated from a printed transcript, 

                                            
7  Appellees also raised claims that the trial court erred by:  denying their request to ask 
voir dire questions about the Hospital and its relationship in the community; denying their 
request to ask jurors questions on their understanding of the concept of unintentional 
harm, as it related to the plaintiff’s burden of proof in civil cases; erred by restricting their 
right to ask additional voir dire questions that did not include facts and law of the case; 
erred by instructing the court clerk and having the clerk engage in rehabilitative 
questioning following a juror’s alleged expression of bias, rather than the court exploring 
the bias itself; and erred by limiting Appellees’ ability to ask follow-up questions after a 
potential juror purportedly exhibited bias during the initial questioning by the court clerk. 
8  The opinion was authored by Judge Deborah Kunselman and joined by Judges Mary 
Jane Bowes and Judith Olson.   
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appellate courts cannot easily reevaluate the trial court’s credibility assessment.  The 

Superior Court found that, in the instant case, such deference would be inappropriate, 

however, as the trial court did not witness the original questioning of the jurors by the 

court clerk.   

 The court observed that, because of the juror selection process used in Allegheny 

County, judges never view the demeanor of prospective jurors unless counsel requests 

the juror appear before the judge to “recreate the initial voir dire.”  Trigg, 187 A.3d at 1017.  

The court rejected the Hospital’s contention that, because, during arguments before 

Judge Folino, Appellees did not object to the trial court’s lack of personal observation of 

prospective juror 29’s demeanor during voir dire, nor did they request that Judge Folino 

individually question this juror, they waived this issue for appellate review.  The court 

reasoned that such a re-questioning “could never reproduce the authentic reactions that 

[the juror] displayed when the questions were originally asked.”  Id. The court additionally 

concluded that the extra time which elapsed between the jurors’ original questioning and 

the follow-up questioning by the judge would give the jurors time to “rethink” their original 

answers and correct what they may have perceived to be errors in giving them.  Id.  

Consequently, the court held that “[a] judge personally witnessing the original voir dire is 

essential, because it justifies our — and a losing party’s — faith in the trial court’s rulings 

on challenges for cause.”  Id. at 1018.   

 Because the trial court did not observe the voir dire process in this matter, the court 

refused to apply the deferential standard of review utilized in Shinal, and it reviewed, de 

novo, the trial court’s decision to reject Appellees’ for-cause challenge to prospective juror 

29.  The court determined that the trial court erred in denying this challenge, as, in its 

view, this juror exhibited bias in favor of medical professionals due to her familial 

relationships, which would have influenced her deliberations.  Further, the court 
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determined that the error was not harmless given that it caused Appellees to utilize a 

peremptory challenge to exclude prospective juror 29, and thereby “forced [Appellees] to 

exhaust all of their peremptory challenges.”  Id. at 1019.  As a result, the court vacated 

the judgment and remanded the case to the trial court for further proceedings.9  The court 

did not address Appellees’ remaining issues.   

 Thereafter, the Hospital filed a petition for allowance of appeal, which we granted, 

raising four issues, of which we find the following to be dispositive:  “[w]hether the Superior 

Court improperly considered arguments regarding juror demeanor when those arguments 

were waived.”  Trigg v. Children’s Hospital of Pittsburgh of UPMC, 201 A.3d 145 (Pa. 

2019) (order). 

II.  Arguments of the Parties 

 Because we conclude the Hospital’s waiver issue is dispositive, we begin by 

addressing the parties’ arguments with respect thereto.  In the Hospital’s view, the issue 

for the Superior Court’s consideration was whether the answers provided by the 

prospective jurors during voir dire provided a specific basis for disqualifying them based 

on actual prejudice or bias, and it should have confined its analysis accordingly.  The 

Hospital contends that the Superior Court erred, however, by instead considering 

arguments related to the conduct and demeanor of the prospective jurors, and the lack of 

                                            
9  Judge Bowes, while joining the majority opinion, authored a separate concurrence, 
joined by Judge Olson, expressing her concern as to whether the process utilized by 
Allegheny County for selection of jurors in civil matters “results in sound disqualification 
determinations.”  Trigg, 187 A.3d at 1020 (Bowes, J., concurring).  In her view, the 
opportunity for a trial judge to view a prospective juror’s demeanor firsthand while he or 
she is being questioned is critical in close cases where the juror’s potential bias is not 
apparent from the record.  She considers the trial judge’s lack of opportunity to observe 
the jurors as they were being questioned as undercutting the judge’s ability to make a 
well-founded decision, and hampers further appellate review of the judge’s ruling.   

343



 
[J-85-2019] - 11 

the presence of a judge at voir dire, because those arguments were waived for purposes 

of appellate review, having never been properly raised in the trial court.   

 The Hospital considers the Superior Court to have committed clear error in basing 

its decision on these waived arguments and, in so doing, contravened years of precedent 

governing the voir dire process by deeming it “essential” for a trial judge to have 

personally witnessed the original voir dire in order to rule on a for-cause challenge to a 

juror.  Hospital Brief at 22.10  The Hospital rejects the proposition that only an original 

interrogation of a prospective juror in the presence of the trial court is sufficient to assess 

the prospective juror’s candor.  In its view, such a contention discounts the fact that many 

witnesses at trial, who have their credibility assessed by the fact-finder, have been 

previously questioned prior to trial via deposition or other means; hence, the Hospital 

propounds that original interrogation is manifestly not the only acceptable way to gauge 

credibility. 

 The Hospital emphasizes that Appellees, at no time before or during trial, “raised 

any arguments or made any record as to how the demeanor of the challenged jurors was 

relevant to Judge Folino’s analysis or revealed purported bias.”  Id. The Hospital adds 

that, when Appellees made their for-cause challenge, they did not present Judge Folino 

with these arguments.  Rather, Appellees merely asked Judge Folino to read the 

transcript to assess whether the jurors were biased as they contended, and Appellees 

declined to question the challenged jurors before Judge Folino, even though they had the 

opportunity to do so.  Consequently, the Hospital concludes that, because of this waiver, 

issues relating to the propriety of the Allegheny County Civil Division juror selection 

process are not properly before this Court, and, in any event, nothing in those jury 

                                            
10  The parties filed redacted briefs in this matter to protect the identity of J.T., and our 
references herein are to these redacted briefs. 
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selection procedures precludes an in-person examination of a prospective juror by a trial 

judge.   

 Appellees respond by asserting that they could not have objected to the demeanor 

of the challenged jurors during voir dire for the simple fact that the trial judge was not 

present to rule on such an objection, and there was no way to record the objection for 

appellate review.  Appellees highlight that, in Shinal, our Court stressed the importance 

of the trial judge’s ability to view a prospective juror’s demeanor when answering 

questions in voir dire, and, thus, only if the judge has the opportunity to observe the juror’s 

demeanor will appellate courts apply a highly deferential standard of review.  

 Appellees aver that, when prospective juror 29 made her initial statements during 

voir dire reflecting her potential bias, these statements were made in such a fashion that 

her demeanor reflected her bias, yet the trial judge did not observe that demeanor, as he 

was not present at that time.  Appellees claim that, when they made an argument 

regarding the alleged bias of prospective juror 29, implicit in that argument was a 

commentary on her demeanor, and, thus, they preserved the present issue for appellate 

review.  See Appellees’ Brief at 22 (discussing their argument to trial court that 

prospective juror’s answer – that she would tend to favor the medical profession in a close 

call – indicated that she was “on the fence,” and that her subsequent answers indicated 

a willingness to engage in “open defiance” of the trial court’s directives (quoting N.T., 

3/17/17, at 204)). 

 Appellees deny that they should have challenged the jury selection process at the 

outset of the trial, inasmuch as they assert that they were not challenging that process, 

but only the prejudice which ensued.  Appellees claim that they were merely following the 

established procedures in Allegheny County and that they utilized the “only legitimate 

recourse” available to them which was to have the trial judge read the transcript and rule 
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on their objection.  Id. at 24.  Lastly, Appellees argue that they properly preserved the 

issue of the trial court’s lack of firsthand assessment of the jurors’ demeanor during voir 

dire in their post-trial motions.   

III.  Analysis 

 The issue of waiver presents a question of law, and, as such, our standard of 

review is de novo and our scope of review is plenary.  Stapas v. Giant Eagle, 198 A.3d 

1033, 1037 (Pa. 2018).  As a general matter, it is axiomatic that issues not raised in lower 

courts are waived for purposes of appellate review, and they cannot be raised for the first 

time on appeal.  Pa.R.A.P. 302(a).  This is because, as our Court has oft reminded, “issue 

preservation is foundational to proper appellate review.”  In re F.C. III, 2 A.3d 1201, 1211 

(Pa. 2010).  Requiring issues to be properly raised first in the trial court ensures that trial 

judges have the opportunity to consider a potential appellate issue and correct any error 

at the first available opportunity.  Id. at 1212.  It also promotes the orderly and efficient 

use of judicial resources, ensures fundamental fairness to the parties, and accounts for 

the expense attendant to appellate litigation.  Id.   

 In the case at bar, we are constrained to conclude that Appellees waived their 

argument that the trial court erred by not observing the demeanor and tenor of prospective 

juror 29 during voir dire.  Our review of the record indicates that Appellees made no 

objection in pretrial motions to the trial judge’s absence from the Jury Assignment Room 

during voir dire.  Likewise, when Appellees made their challenge for-cause to the seating 

of prospective juror 29, they did not contemporaneously object to the trial judge’s absence 

from the room during voir dire.  Moreover, review of the transcript of the argument before 

Judge Folino regarding the challenge to this juror indicates that Appellees’ challenge was 

predicated on the substance of the answers which she gave during voir dire, i.e., that her 

familial relationship with members of the medical profession indicated her potential bias: 
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[Appellees’ Counsel]: The argument is that she’s the one 
who brought up her relatives when asked about potential bias.  
I asked her, “In a close call, would you favor the doctors?” She 
said “yes.” 

  
 THE COURT: What did you mean by a close call? 
  
 [Appellees’ Counsel]: I meant - 
  
 THE COURT: 50-50? 
  
 [Appellees’ Counsel]: I didn't quantify it for her. 
  
 THE COURT: But what is that though? 

 
[Appellees’ Counsel]: I thought that she understood that I 
meant that, you know, “If you were on the fence one way or 
another, as you sit here today, do you think you would favor, 
the doctor?” And she said “yes.” And then again, I think we 
went from there into really open defiance, and she said, No, I 
wouldn’t defy it. 
 
Would you try to be fair? And they were leading questions that 
were permitted to be asked to rehabilitate her, and I don’t -- I 
suggest that the -- that in trying to elicit bias, that cross-
examination for rehabilitation is inappropriate. 

  
 THE COURT: Well, your questions were leading, too. 

 
[Appellees’ Counsel]: I respectfully disagree about the 
question where I said if it’s a close case.  Maybe it was, yeah. 

N.T., 3/17/17, at 203-05.  This record does not support Appellees’ claim that, as part of 

their challenge for-cause, they implicitly raised issues concerning the inability of the trial 

judge to assess the demeanor of prospective juror 29 as she gave her answers. 

 The fact that Appellees alleged, in post-trial motions, that the trial court erred in not 

striking this juror for-cause because the trial court did not have the opportunity to observe 

the demeanor and tenor of her answers does not preserve this issue for review.  

Pennsylvania Rule of Civil Procedure 227.1 requires a party to raise an objection at trial, 
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inter alia, by motion, or by a specific, on the record objection in order to obtain post-trial 

relief:    
 
(b) Except as otherwise provided by Pa.R.E. 103(a) 
[governing the admissibility or exclusion of trial evidence], 
post-trial relief may not be granted unless the grounds 
therefor, 

 
(1) if then available, were raised in pre-trial 
proceedings or by motion, objection, point for charge, 
request for findings of fact or conclusions of law, offer 
of proof or other appropriate method at trial; and 

 
Note: If no objection is made, error which could 
have been corrected in pre-trial proceedings or 
during trial by timely objection may not 
constitute a ground for post-trial relief. 
 
Pa.R.E. 103(a) provides that the specific ground 
for an overruled objection, or the substance of 
excluded evidence, need not be stated at or 
prior to trial, or without having made an offer of 
proof, if the ground of the objection, or the 
substance of the evidence sought to be 
introduced, was apparent from the context. 
 

(2) are specified in the motion. The motion shall state 
how the grounds were asserted in pre-trial proceedings 
or at trial. Grounds not specified are deemed waived 
unless leave is granted upon cause shown to specify 
additional grounds.  

Pa.R.C.P. 227.1(b).   

 In Stapas, a personal injury action, our Court held that, because of these 

requirements, the defendant’s failure to raise an objection to an alleged error in the jury’s 

computation of damages prior to the jury’s dismissal resulted in waiver of that issue on 

appeal, notwithstanding the fact that the defendant raised the issue in post-trial motions.  

Our Court reasoned that the failure to object deprived the trial court of the opportunity to 

have the trial judge order the jury to take curative action and properly compute the 
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damages before they were dismissed.  We concluded that the rationale discussed above 

— requiring timely objections to be made at trial so that the trial judge can take immediate 

curative action — compelled a finding of waiver under such circumstances.    

 Likewise, in the case at bar, Appellees, in making their for-cause challenge to 

prospective juror 29, failed to raise with the trial judge any issue relating to his lack of 

observation of this juror’s demeanor in answering voir dire questions, nor did they request 

that he personally interview the juror.  As a result, the trial judge was deprived of any 

opportunity to address and resolve this issue before the jury was finally empaneled.   

 Indeed, in his Rule 1925(a) opinion, the trial judge indicated his express willingness 

to conduct in-person interviews of prospective juror 29, had Appellees asked that he do 

so, as it was his customary practice to grant such requests.  However, Appellees made 

no request for such individualized follow-up questioning, nor raised any claim that such 

an ameliorative measure would be inadequate to cure the alleged harm they now assert 

was caused by the trial court’s absence during voir dire, even though the trial court left 

the question of the specific method it should use to address Appellees’ for-cause 

challenges entirely up to them.  N.T., 3/17/17, at 201.  Because Appellees ultimately failed 

to make either a timely objection to the trial court’s absence during voir dire, or request 

that the trial court take other curative action for that absence, and, instead, gave their 

express assent to having the trial court resolve their for-cause challenges solely on the 

basis of the transcript of the voir dire process, they have waived for appellate review any 

challenge to the use of this methodology.   

 The Superior Court therefore erred when it rejected the Hospital’s claim before that 

tribunal that the issue of the trial court’s lack of personal observation of the demeanor of 

prospective juror 29 during voir dire was waived.  The court did not analyze this waiver 

claim in accordance with the well-established requirements for issue preservation 
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discussed supra.  Rather, it essentially addressed the merits of the claim, deeming follow-

up in-person questioning by a trial judge of a prospective juror – the avenue Appellees 

chose not to pursue or challenge – to be an insufficient means of discerning a juror’s 

potential bias, thereby relieving Appellees of their obligation to raise the issue before the 

trial court.  This was improper.11   

For this reason, we vacate the Superior Court’s order reversing the trial court.  

However, as the Superior Court did not address Appellees’ other arguments regarding 

the denial of their motion to exclude the prospective jurors, we remand this matter to that 

tribunal so that it may consider those remaining issues.   

 The Order of the Superior Court is vacated, and this case is remanded to that court 

for further proceedings consistent with this opinion.  Jurisdiction relinquished.   

 Chief Justice Saylor and Justices Dougherty and Mundy join the opinion. 

 Justice Donohue files a concurring opinion in which Justices Baer, Dougherty, 

Wecht and Mundy join. 

 Justice Wecht files a concurring opinion in which Justice Dougherty joins. 

                                            
11  Because of the nature of our disposition of this appeal, we express no opinion on the 
Superior Court’s merits-based conclusion in this regard. 
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